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FEDERAL INCOME GIFT 
AND ESTATE TAXATION 


Jacob Rabkin Mark H. Johnson 
of the New York Bar, widely of the New York Bar. Member 
known lecturer on taxation of the Council, American Bar 


for the American Bar Associa- Association, Section of Taxa- 
tion and the Practising Law tion. He has been Special Con- 
Institute. He is one of the dis- sultant to the American Law 


tinguished tax authorities on Institute Tax Project which 
the Planning Committee of greatly influenced the 1954 
New York University’s Insti- Tax Law. 

tute on Federal Taxation. 


use in support; 
(2) tells you what the law was under 
use in support. 


TEXT—over 3500 pages, completely integrated, 
flowing from subject to subject with a balanced 
presentation and no blind spots, presenting the 
conclusions of two nationally recognized tax 
authorities. 





CODE— in a separate 4th binder, annotated by 
full Reports of Congressional Committees. 


CHARTS—50 charts show graphically the inter- 
relationships between the questions discussed in 
each of the 50 chapters, make it easy to orient 
your question to the broad tax picture. 


SYNOPSES—over 600 synopsis paragraphs at 
the head of each sub-chapter, each synopsis fol- 
lowed by a detailed listing of the points covered 
in the sub-chapter. 


CATCHLINES—over 4000 catchlines, each head- 
ing up an answer group of detailed, decision- 
supported conclusions. 


TABLES—rate tables, statutory reference tables 
and a table listing over 15,000 case citations in 
the text. 


INDEX—over 6500 index entries offering pin- 
point findability to the entire text. 


NEWS LETTER—4 to 8 pages each month high- 
lighting the recent decisions or other tax events. 


SERVICE—monthly, keeps the entire set to date. 


Albany 1, N. Y. 


A 2-Way Treatise—Under 1939 and 1954 Codes 


RABKIN AND JOHNSON'S 

































Does this unique coordinating job for you: 
(1) tells you what the law is under the 1954 Code and shows you what decisions to 


the 1939 Code and shows you what decisions to 


THE ‘“‘SUBJECT MATTER APPROACH’’. You do not have to 
know the Internal Revenue Code to find your way around in this 
text-service. All subjects which have any interdependence are 
brought together and discussed in one place. 


THE NET EFFECT of the statutes, regulations and court decisions 
is distilled into each of the subject groups to give you a thought-out 
conclusion. All the tax results . . . beneficial, penalizing, balancing, 
compensating . . . that stem from any act or transaction are analyzed 
in plain language. 


BOTH CODES are covered as explained above. Further, the law 
under both old and new is compared, and similarities and differ- 
ences are pointed out. New cases still interpreting the old Code 
will continue to be reflected in the text, due to necessity of working 
with the old Code for years to come. 


MONTHLY REPORTS are inserted in the body of the text. You 
know that every portion of the text always reflects the new de- 
cisions, regulations, and changed statutes. There is no skipping 
from place to place to ‘‘edit'’ your answer in the light of recent 
changes—Messrs. Rabkin and Johnson provide the latest answer 
in the logical spot. 


NEW LAW Loose-leaf CODE volume is in large, legible type, an- 
notated by interspersed Reports of the Congressional Committees. 
It is highly valuable to have this interpretive material right where 
you need it, after each section of the Code. 


SUBSCRIPTION INCLUDES: 
1. Four binders containing TEXT supported by regulations and 
decisions and Internal Revenue CODE annotated by interspersed 
notes of Congressional Committees. 
2. Monthly REPORTS which keep all information up to date. 
3. Monthly newsletter (TAXES TODAY) which highlights all tax 
developments. 
C] 4 volumes 
Price, 4 volumes including reports for 1 year, $75. 

write to 


MATTHEW BENDER AND CO., INC. 


443 Fourth Ave., N. Y. C 
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The President’s Page . 


American Bar Association—Scope, Objectives, Qualifications for Membership . 


Views of Our Readers 

Announcement of 1956 Ross Essay Contest Subject 

The Spirit of John Marshall: Crusader for Ordered Liberty and Justice . 
President Dwight D. Eisenhower 

Chief Justice John Marshall: A Heritage of Freedom and Stability . 
Chief Justice Earl Warren 

The Lord Chief Justice Sits by Courtesy . 

Willis E. Ruffner 

The Price of Freedom: We Must Be Vigilant Within the Law . 

The Right Honorable the Lord Justice Denning 

American-Soviet Relations: The Prospect for Peace in the World 

Vice President Richard M. Nixon 


The Rights of Newspapers: May They Print Whatever They Choose? 


Eustace Cullinan 


A Question of Property Rights: The Government and Industrial Know-How . 


Robert E. Beach 


A Legal Note: The Israel Judge’s Law . 
David Goitein 


Books for Lawyers . 

Editorials 

What's New in the Law . 

Activities of Sections . 

Association Calendar . 

Department of Legislation 

Tax Notes 

Notice by the Board of Elections . 

Our Younger Lawyers . 

Bar Activities 

A Practicing Lawyer's Guide to the Current Law Magazines . 
Proceedings of the Assembly—1955 Annual Meeting . 


Proceedings of the House of Delegates—1955 Annual Meeting . 


This Month’s Cover 


The drawing on our cover this month is of St. Thomas Aquin- 
as (1225?-1274), the “angelic doctor”, a leader of the Scho- 
lastics and one of the greatest theologians of all times. A 
student of Albertus Magnus, St. Thomas was a many-sided 
man, being keenly interested in politics, mysticism and meta- 
physics, as well as theology. His great work, the Summa 
Theologica, intended to be the sum of all known learning, was 
left unfinished when he died on his way to the General Coun- 
cil of Lyons. He was canonized by Pope John XXII in 1323. 
The drawing is by Charles Moser, of Chicago. 
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as second class matter August 25, 1920, at the Post Office at —_ Illinois, under the act of August 24, 19 
: to Students in Law Schools, $3 00; 
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E. Smythe Gambrell 


® Michigan lawyers are much con- 
cerned over the following statement 
of the Supreme Court of that state 
regarding an unlawful practice com- 
plaint of a bar association against 
corporate realtors (Ingham County 
Bar Association v. Neller, 69 N.W. 
2d 713, April 14, 1955): 

. a large volume of the business is 
transacted after working or business 
hours when attorneys are not avail- 
able. It would cause extra expense 
and great inconvenience to the parties 
to have to wait until an attorney 
could be secured under such circum- 
stances and possibly the willing party 
(buyer or seller) might not sign after 
a lapse of hours or days, or more, 
until the services of an attorney of 
the parties’ choice would be available. 
The claims of the plaintiffs (lawyers) 
are unrealistic and impractical. 
Although most courts probably 

would not agree with the conclusions 
reached in Michigan, that decision 
should cause us to ask ourselves how 
well we as a profession are keeping 
abreast of the times, how seriously 
we are considering the convenience, 
tastes and growing needs of the pub- 
lic. Are lawyers conducting research 
to keep legal services responsive to 
current requirements; are we as 
much concerned about pleasing and 
satisfying those we serve as the man- 
ufacturers of electronic equipment 
are about their customers? If not, 
we plainly are in default. The time 
has come for self-evaluation, even 
though it takes real heroism to see 
one’s own equation written out. It 
is a sad commentary on the legal 
profession that 75 per cent of the 
people who need legal services never 
go to a lawyer. 


Can we with good grace still insist 
that “lay experts” in trust work, tax 
work, real estate work, corporate or- 
ganization, insurance adjusting and 
the collection of accounts should be 
told that for the protection of society 
these fields of service are restricted 
to licensed lawyers? We have always 
said that wholesome practice of law 
requires knowledge and professional 
acumen and a steadfast devotion to 
clients which does not permit of 
mixed loyalties or lay control. But 
it can hardly be denied that if we 
lawyers claim an exclusive privilege 
in the rendering of certain services in 
and out of courts, in derogation of 
the common right of everyone to 
work, we must be able to demon- 
strate that the public will best be 
served by the limitation of the com- 
mon right. We would do well to re- 
member that we have no divine right 
to practice law—that centuries ago 
our profession was created to meet 
social needs, and that society can and 
should eliminate us if, in character 
or in competency or in the conven- 
ient availability of our services, we 
fail to measure up to what is ex- 
pected of us. 

Producers of services 
chandise everywhere are in fierce 
competition with one another for 
public favor. Whether we as an ex- 


and mer- 


clusive profession are to continue 
in existence in the face of imagina- 
tive and aggressive rivalry of laymen 
in various activities depends upon 
what we as the organized Bar of 
America do about it. It is within 
our power to preserve the legal pro- 
fession if we wake up to our respon- 







sibilities and keep in mind that, in 


return for the exclusive privilege 
which society has granted us, we are 
under a lasting obligation to main- 
tain our character and our services 
at the highest possible level. 

Spasmodic and single-handed ef- 
forts are not enough. Beyond our 
fine local and state organizations we 
need a robust and all-inclusive na- 
tional organization. Research and 
many other bar activities must be 
conducted on a national scale at 
costs beyond the resources of the 
smaller groups. Nothing short of a 
“mass revival” can marshal our 
forces and keep us spiritually, cul- 
turally and technically fit and in 
step with the amazing developments 
of this era. 

The American Bar 
seeks to rescue the profession from 
its lethargy and guide it into a future 
of broader and richer service and 
usefulness. But the 24 per cent now 
members of the Association cannot 
do the job. We need more than 58,- 
000 of the 241,000 American lawyers; 
we need the personal participation of 
a substantial majority to claim pub- 
lic respect, to have influence and to 
finance the institutes, studies, sur- 
veys, research and publications 
which are so vital to our great objec- 
tives. Until we have a majority in 
this organized effort at the national 
level, we cannot seriously ask society 
to continue the professional status it 
gave us ten centuries ago. 

The Association is embarking up- 
on a long overdue campaign to 
double its membership and its per- 


Association 


(Continued on page 1037) 
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The mighty marlin and the sleek spadefish are 
quite different. 


Distinct differences also exist among insurance 
companies; important differences in protec- 
tion, strength, service and reputation. 


Lawyers Title has no equal in the national title 
insurance field. In amount and character of 
assets for the protection of policyholders, it is 
outstanding. 


A Lawyers Title policy is the best known and 
most often accepted title policy in America. 


Comparison is invited. A financial statement 
and a directory of branch offices and affiliated 
local title companies u ill be furnished on request. 





TITLES INSURED THROUGHOUT 43 STATES Pox 
THE DISTRICT OF COLUMBIA, PUERTO RICO = 
= awyers |itle 
NATIONAL TITLE DIVISION OFFICES J a 


Pe dcvonpentie Insurance Corporation 


BRANCH OFFICES IN: 



















Akron, O. Decatur, Go. Pittsburgh, Pa. 

Atlanta, Go. Detroit, Mich Pontiac, Mich. 

Augusta, Go. Flint, Mich. Richmond, Va 

Birmingham, Ala Freehold, N. J. Roanoke, Va . 

Camden, N. J. Grand Rapids, Mich. Sevannah, Ga a (@uite ( tt ic C-~ Ric aaarelace Virginia 

Cincinnati, O Miami, Fla Springfield, il 

Cleveland, O. Mount Clemens, Mich. Washington, D. C 

Columbus, Ga. Newark, N. J White Plains, N. Y 

Columbus, O New Orieons, Lo Wilmington, Del 

Dalles, Tex Newport News, Vo Winston-Salem, N. C 

Dayton, O New York, N. Y Winter Hoven, Fla. JOSEPH F. HALL, PRESIDENT 
Norfolk, Vo - 


: GEORGE C. RAWLINGS, EXECUTIVE VICE PRESIDENT 
REPRESENTED BY LOCAL TITLE COMPANIES 
IN MORE THAN 175 OTHER CITIES R. W. JORDAN, JR., VICE PRESIDENT AND COUNSEL 
WILLIAM H. BAKER, JR. CHIEF TITLE OFFICER 





American Bar Association Journai 






























i 


_- 





No 


Tur 
mos 
new 
Stat 
trol. 


end 












Revolutionar 


Turna Dial 
Get a Copy 
of Anvthing 


DIAL-A-MATIC 


Now Get instant photocopies of anything written, printed, 


typed, drawn or photographed right in your own office. 


Turn the dial . . . get the clearest, fastest 
most convenient copy of anything. It’s the 
new all electric Apeco Dial-A-Matic Auto- 
Stat with revolutionary finger tip dial con- 
trol. It’s light weight for easy portability 
... Compact to fit on the corner of any desk 
and is styled in polished and satin finish 


Have You Read This 


NEW BOOK? 


Mail This 


' AIR MAIL 
Postage Paid Card 


For your FREE BOOK 








(See other side) 


MERICAN PHOTOCOPY EQUIPMENT CO. 


Chicago lo, iil 


stainless steel. It copies any original up to 
15” wide, any length or color on opaque 
or transparent paper—printed on one or 
both sides. The Apeco Dial-A-Matic Auto- 
Stat offers hundreds of money and time 
saving uses at a price well within the 
budget of even the smallest firm. 










1920 West Peterson Ave. 
Chicago 26, Iii. 


new Apeco 


work output. 


in Canada: Apeco of Canada, Lid., 134 Park Lawn Rd. Toronto, Ont. 


This 


y New Photocopy 


OS a 
AMERICAN PHOTOCOPY EQUIPMENT CO. (Dept. ABA-115) 


Rush me, without obligation, your free book on 

Dial-A-Matic Auto-Stat copying. I 
understand this factual report will show me ow 
I can increase the efficiency of my business, speed 


Card Tears 
Use it to get Your FREE Book! 


Machine 






The secret to the world’s easiest copying 
method is in the dial. Amazing newly de- 
signed automatic copy control assures per- 
fect copies every time. Just set the dial to 
the type of copies you want—your copies 
are ready in seconds. 


Delivered with Lifetime 
Service Guarantee 


COpy eS 
£49, se: hg ee 
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® Michigan lawyers are much con- 
cerned over the following statement 
of the Supreme Court of that state 
regarding an unlawful practice com- 
plaint of a bar association against 
corporate realtors (Ingham County 
Bar Association v. Neller, 69 N.W. 
2d 713, April 14, 1955): 
... a large volume of the business is 
transacted after working or business 
hours when attorneys are not avail- 
able. It would cause extra expense 
and great inconvenience to the parties 
to have to wait until an attorney 
could be secured under such circum- 
stances and possibly the willing party 
(buyer or seller) might not sign after 
a lapse of hours or days, or more, 
until the services of an attorney of 
the parties’ choice would be available. 
The claims of the plaintiffs (lawyers) 
are unrealistic and impractical. 
Although most courts probably 
would not agree with the conclusions 
reached in Michigan, that decision 
should cause us to ask ourselves how 
well we as a profession are keeping 
abreast of the times, how seriously 
we are considering the convenience, 
tastes and growing needs of the pub- 
lic. Are lawyers conducting research 
to keep legal services responsive to 
current requirements; are we as 
much concerned about pleasing and 
satisfying those we serve as the man- 
ufacturers of electronic equipment 
are about their customers? If not, 
we plainly are in default. The time 
has come for self-evaluation, even 
though it takes real heroism to see 
one’s Own equation written out. It 
$a sad commentary on the legal 
Profession that 75 per cent of the 
people who need legal services never 
80 to a lawyer. 
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Can we with good grace still insist 
that “lay experts” in trust work, tax 
work, real estate work, corporate or- 
ganization, insurance adjusting and 
the collection of accounts should be 
told that for the protection of society 
these fields of service are restricted 
to licensed lawyers? We have always 
said that wholesome practice of law 
requires knowledge and professional 
acumen and a steadfast devotion to 
clients which does not permit of 
mixed loyalties or lay control. But 
it can hardly be denied that if we 
lawyers claim an exclusive privilege 
in the rendering of certain services in 
and out of courts, in derogation of 
the common right of everyone to 
work, we must be able to demon- 
strate that the public will best be 
served by the limitation of the com- 
mon right. We would do well to re- 
member that we have no divine right 
to practice law—that centuries ago 
our profession was created to meet 
social needs, and that society can and 
should eliminate us if, in character 
or in competency or in the conven- 
ient availability of our services, we 
fail to measure up to what is ex- 
pected of us. 

Producers of services and mer- 
chandise everywhere are in fierce 
competition with one another for 
public favor. Whether we as an ex- 
clusive profession are to continue 
in existence in the face of imagina- 
tive and aggressive rivalry of laymen 
in various activities depends upon 
what we as the organized Bar of 
America do about it. It is within 
our power to preserve the legal pro- 
fession if we wake up to our respon- 






sibilities and keep in mind that, in 
return for the exclusive privilege 
which society has granted us, we are 
under a lasting obligation to main- 
tain our character and our services 
at the highest possible level. 

Spasmodic and single-handed ef- 
forts are not enough. Beyond our 
fine local and state organizations we 
need a robust and all-inclusive na- 
tional organization. Research and 
many other bar activities must be 
conducted on a national scale at 
costs beyond the resources of the 
smaller groups. Nothing short of a 
“mass revival” can marshal our 
forces and keep us spiritually, cul- 
turally and technically fit and in 
step with the amazing developments 
of this era. 

The American Bar Association 
seeks to rescue the profession from 
its lethargy and guide it into a future 
of broader and richer service and 
usefulness. But the 24 per cent now 
members of the Association cannot 
do the job. We need more than 58,- 
000 of the 241,000 American lawyers; 
we need the personal participation of 
a substantial majority to claim pub- 
lic respect, to have influence and to 
finance the institutes, studies, sur- 
veys, research and publications 
which are so vital to our great objec- 
tives. Until we have a majority in 
this organized effort at the national 
level, we cannot seriously ask society 
to continue the professional status it 
gave us ten centuries ago. 

The Association is embarking up- 
on a long overdue campaign to 
double its membership and its per- 
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American ee 
Bar AMERICAN BAR ASSOCIATION 


Association 
J ournal published monthly 


The objects of the American Bar Association, 2 voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administratio.: of justice and the uniformity of legislation and of ju- 
dicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse-among 


‘ the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the na- 

tion and in the respective states as are within these objects, in the interest of the legal profession and of the public. 

' Through representation of state, territory and local bar associations in the House of Delegates of the Associa- 

4 tion, as well as large membership from the Bar of each state and territory, the Association endeavors to reflect, so 
r: far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined 

by its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Busi- 

e ness Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor 

yf Relations Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 

is and Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation, and the Junior Bar 


Conference. Some issue special publications in their respective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the age of 36, who are automatically enrolled therein upon 
d their election to membership in the Association. All members of the Association are eligible for membership in 
any of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Applications for membership require the endorsement and 
nomination by a member of the Association in good standing. All nominations made pursuant to these provisions 
are reported to the Board of Governors for election. The Board of Governors may make such investigation con- 
cerning the qualifications of an applicant as it shall deem necessary. Four negative votes in the Board of Gover- 
hors prevent an applicant’s election. 

Dues are $16.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are $1.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the Jour- 
NAL. There are no additional dues for membership in the Junior Bar Conference. Dues for the other Sections are 
as follows: Administrative Law, $5.00; Antitrust Law, $5.00; Bar Activities, $2.00; Corporation, Banking and Busi- 
ness Law, $3.00; Criminal Law, $2.00; Insurance Law, $5.00; International and Comparative Law, $3.00; Judi- 
cial Administration, $3.00; Labor Relations Law, $6.00; Mineral Law, $5.00; Municipal Law, $3.00; Pateue, 
Trade-Mark and Copyright Law, $5.00; Public Utility Law, $3.00; Real Property, Probate and Trust Law, $3.00; 
Taxation, $6.00. 

Blank forms of proposal for membership may be obtained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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(OR TAKE 3 YEARS TO BUY) 


America’s Finest New Dictating Machine 
GRAY AUDOGRAPH V 


This brilliantly-styled new Gray 
Audograph V makes dictation easier, 
more automatic than ever! Even if you 
write only three letters a day, you actu- 
ally save more than it costs you under 
Gray’s new monthly payment plans. 


Just pick up the slim Full Control 
Microphone, of lightweight nylon plas- 
tic, Forget the machine as you dictate — 
all its operations are under your thumb! 


§ Then listen back, and hear your voice 


in Gray’s exclusive new True Fidelity 


GRAY 


Individual, Network and 
PBX Dictation Systems 


(you'll learn why secretaries prefer 
Audograph, too). 


Do you want to record your telephone 
calls, conferences, speeches? Then no- 
tice how Audograph’s new Automatic 
Voice Leveler equalizes near and dis- 
tant voices for perfect recording. 


But with all these advances — and 20% 
lighter weight — you'll find no sacrifice 
of Audograph’s famous dependability. 
And you still get the exclusive advan- 


tage of reusable plastic discs in 20, 30 
and 60 minute sizes! 


The cost? Whether you rent or buy, a 
combination recording-transcribing 
unit, complete with accessories and 
guaranteed maintenance, costs you only 
$15.45 a month. (No deposit—no down 
payment.) Separate recorders, tran- 
scribers, and network dictation phones 
cost even less. Why wait? Mail the 
coupon today! 


ee omen cree eee 


The Gray Manufacturing Company 
521 Fifth Avenue, New York 17, N. Y. 


Send me illustrated booklet on the new Gray Audograph V — with 
details on your new Lease-Purchase Plans. 


Title 





Firm 





Address 





City 








| Name 
] 


November, 1955 * Vol. 41 991 














DACRON is a trademark, too 


REG. U. S. PAT. OFF. 


As this hat distinguished Napoleon, the trademark 
“Dacron” distinguishes the character and quality of our 
polyester fiber from that of others, As we build and pro- 
tect it, this trademark becomes more meaningful to the 
consuming public and the trade, and so increasingly valu- 
able to all. 


When using this trademark, always remember to: 
Distinguish it—Capitalize and use quotes or italics. 


Describe it—Use the phrase “Dacron” polyester fiber at 
least once in any text, 


Designate it—as “Du Pont’s trademark for its polyester 
fiber”—in a footnote or otherwise. 


For a handy folder on proper use of the trademark 


“Dacron”, write Textile Fibers Department, Section T-1, 
E. I. du Pont de Nemours & Co. (Inc.), Wilmington 98, 
Delaware. 


TEXTILE FIBERS DEPARTMENT 


REG. U.S. PAT. OFF. 


BETTER THINGS FOR BETTER LIVING 
- THROUGH CHEMISTRY 
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In the Smallest Towns and 


in the Largest Cities 


Shepard's Citations do their part to meet the needs 
of America's judges and lawyers. 


For eighty-two years Shepard's Citations have helped 
the American legal profession go forward. First, they 
were considered useful only in the bigger offices. 
Gradually they proved their worth in smaller offices. 
Today there is hardly an active lawyer who would 
attempt to practice law without them. 


They do their part in the small office, in the village, 
in the large and small offices of our cities, in court, 
in the law libraries and in the law schools. 


The lawyer who locates a case and wants to find other 
cases in point and to know the history and interpre- 
tation of these cases finds Shepard's Citations indis- 
pensable. 


The lawyer who has a statute and wants to find the 
latest history and interpretation of that statute refers 
to Shepard's Citations. 





The judge and lawyer whose requirements extend be- 
yond a particular case or statute refers to the appro- 
priate Shepard unit. 


Whatever the citation need there is a Shepard edition 
to meet it. 


Shepard’s Citations 
Colorado Springs 
Colorado 


Copyright, 1955, by Shepard’s Citations, Inc. 
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Today's Law in its most convenient form 
AMERICAN LAW REPORTS 2d 


MICROLEX 


2 Journ: 


EASY TO READ § «i 


The E 


* munic 


—_— 


SPACE-SAVING * 


* # As 

missic 

hrst 1 

TIME-SAVING cle e! 
sion | 

Servic 

peare 


shoul 

sible 
De 

ment 


Yet—with the MICROLEX Reader, pictured great 
above, the print is 20% larger, easier to read! and 


MERICAN LAW REPORTS 2d are well-known 
for their research advantages. Containing 

the leading cases of our time with their epito- 
mized briefs of counsel and exhaustive annota- 
tions, these popular Reports provide ail the 


cases on BOTH sides of the points of law A.L.R. 2d, complete to date in two MICROLEX Foro 


annotated . . . questions arising daily in 
your practice. 


Now these important daily working tools are 
published in an advanced scientific form. MICRO- 
LEX reduces 400 book pages by photography to 
fit on one page-size card. One book-size con- 
tainer of American Law Reports holds 40,000 
pages, the equivalent of 25 bound volumes. 


containers, plus its conventionally printed digest, 
index and Supplement Service fit on only twelve 
inches of your bookshelf. 


Today, A.L.R. 2d in MICROLEX is easier to 
use, easier to maintain, easier to own. Also 
available in MICROLEX Editions: the complete 
First Series of A.L.R.; Lawyers’ Edition of U.S. 
Supreme Court Reports; and Lawyers’ Reports, 
Annotated. Write for full information. 


For Sale in Microlex or Conventional Editions by: 


The Lawyers Co-operative 
Yoga ey Co., Rochester 14, N. YY. 


Bender-Moss_ Company 
San Francisco 2, Delite: 
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Views of Our Readers 








* Members of our Association are invited to submit short communications ex- 


pressing their opinions, or giving information, as to any matter appearing in the 


Journal or otherwise within the province of our Association. Statements which do 
not exceed 300 words will be most suitable. The Board of Editors reserves the 
section of communications which it will publish and may reject because of length. 


The Board is not responsible for matters stated or views expressed in any com- 


munication. 





The Attorney General 
on Mr. Harris’ Article 


# As a member of the Hoover Com- 
mission I have enjoyed reading the 
frst installment of Mr. Harris’ arti- 
cle entitled “The Hoover Commis- 
sion Report: Improvement of Legal 
Services and Procedure” which ap- 
peared in the June issue of the 
JOURNAL. 

The interpretation and emphasis 
placed upon the results of such an 
undertaking may sometimes differ, 
even among those sharing in the 
task. The subject is, however, one of 
such importance that special efforts 
should be made to prevent any pos- 
sible confusion or misinterpretation. 

Despite its title, the first install- 
ment of the article is devoted in 
great part to discussion of the report 
and recommendations of the Task 
Force, in distinction to those of the 
Commission. The Task Force was a 
study group which was to furnish 
the principal material for the Com- 
mission’s consideration, but its work 
was not that of the Commission. In 
addition, it seems to me that the 
part of the summary of “the most 
important recommendations of the 
Commission” contained in the third 
column of page 498 will also be mis- 
leading to the Bar. 

Mr. Harris’ item (3) states that 
the Commission recommended: 

Enactment of an Administrative Code 

to replace and substantially revise the 

Administrative Procedure Act of 1946. 
This is incorrect. It was the Task 
Force, not the Commission, which 
drafted and proposed the enactment 


of an Administrative Code, found in 
the Task Force Report at pages 359- 
396. 

The Commission did not approve, 
adopt or recommend this Adminis- 
trative Code. It specifically stated, 
at page 51 of the Commission Re- 
port: 

It should be understood that the 
Commission does not endorse the 
legislation proposed by the Task 
Force. 

Furthermore, in 
Final Report to the Congress, at page 
15, the following is stated in italics: 


the Commission’s 


It should be clearly understood that 
the Commission has not considered, 
approved, or adopted any specific 
draft legislation in connection with 
any of its reports nor can any of the 
draft legislation submitted be consid- 
ered an official interpretation or speci- 
fication of what the Commission 
meant in any of its recommendations. 

Recommendations 29 to 48 listed 
in the Commission Report deal with 
proposed changes in the administra- 
tive process. Finding them in the 
Commission Report, a reader is like- 
ly to infer that this material has the 
approval of the Hoover Commission, 
or at least of a majority of the twelve 
Commissioners. This is not so, how- 
ever. 

Six of the Commissioners, includ- 
ing Chairman Hoover and myself, 
joined in a_ separate statement 
(Comm. Rep. 95) saying of them: 

We did not vote for these recommen- 

dations because of their possible con- 

sequences and possible increase in the 

expenditures of the Government. 
These six Commissioners added that 
they felt that these recommendations 


“should be furnished to the Con- 
gress but without Commission action 
upon them”. Commissioners Farley 
and Holifield expressed in their sep- 
arate statements both general and 
specific reservations and disagree- 
ments which apply to this group ol 
recommendations (Comm. Rep. 96- 
112). Commissioner Farley said that 
he voted to adopt these recommen- 
dations “so that by Commission ac- 
tion these recommendations would 
be transmitted to the Congress fon 
its consideration”, and cautioned 
that “they will require careful analy- 
sis and study by the Congress”. Both 
Commissioners objected to the en- 
larged role of the courts and the 
possibilities for delaying and thwart- 
ing agency action which they saw 
in some of these recommendations. 
Commissioner Brown declared in a 
separate statement that, because of 
the “nature of some of the recom- 
mendations in this report”, it was 
necessary for him “to reserve the 
right to disagree with them” as a 
member of Congress (Comm. Rep. 
96). In addition, Senator McClellan 
filed a “General Reservation” in the 
Commission’s Final Report to the 
Congress, at page 32, stating he re- 
served the right “to further study” 
all recommendations made in any 
of the Commission’s reports and, in 
his legislative capacity, “to oppose 
those which I may conclude are 
impractical, unsound, or inadvis- 
able”. It is thus seen that only a 
small minority of the twelve Com- 
missioners were in favor of this 
group of recommendations. 

It is important that the Bar ap- 
preciate the difference between (a) 
the desire of a majority of the full 
Commission merely to place most of 
the Task Force’s proposals on this 
subject before the Congress for con- 
sideration and study, and (b) the 
giving of the Commission’s seal of 
approval to the proposals. The first 
exists; the second may superficially 
seem to, but in fact does not. For 
example, the Commission rejected a 
number of Task Force recommenda- 
tions (e.g., Nos. 38, 48, 49, 51, 53, 
55, 57 and 59), and many others 
were substantially modified, quali- 
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erase errors 
magnetically 


as you DICTATE 


with the new COMPTOMETER® 
magnetic Dictation Machine 


























Here is the greatest improvement in dicta- 





tion’s 68 year history! Dictate long briefs, 








trust agreements, complicated wills, as easy 


as talking. Make an error—re-word a 






phrase? It’s no problem. Simply backspace 


and re-dictate the new or correct thought. 












It is recorded as the old erases itself, mag- 
netically. You’ll hand your secretary per- 
fect dictation she will transcribe faster and 
better. Only magnetic dictation gives you 
this new freedom and simplicity. 


YOU ARE INVITED TO TRY THIS YEARS-AHEAD COMPTOMETER 
IN A FREE OFFICE TRIAL OR DEMONSTRATION 





RE-USABLE BELTS 
NEVER WEAR OUT 


Comptometer’s Erase-O. 
Matic belts, made from 
miracle Mylar*, can be re- 
used thousands of times—a 
tremendous economy fea- 
ture. They are renewed 
magnetically, in just three 
seconds, without removing 
from machine. 


HI-FI VOICE 
REPRODUCTION 


Comptometer’s magnetic 
dictation means high fidel- 
ity—true, authentic repro- 
duction of your voice, 
making it easier to under- 
stand for faster, more per- 
fect transcription. 


*DU PONT'S TRADEMARK 
FOR ITS POLYESTER FILM 
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Comptometer Dictation Division 
Felt & Tarrant Mfg. Co. 
MAIL 1703 Marshfield St., Chicago 22, illinois 
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TODAY (] FREE DEMONSTRATION 
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Combination 
Dictation-Transcription 
Machine 


The new Comptometer _ 
Dictation-Transcription Machine, 
the world famous Comptometer 
Adding-Calculating Machine, and 
the new Comptograph 10-key 
Calculating-Adding Machine 
are products of Felt & Tarrant 
Mfg. Co., Chicago 22, lil. 
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over your quiet, dignified 


DIRECT-A-CALE intercom 








DIRECT-A-CALL telephone intercom is 
the ideal system for the professional 
fice. Here is telephone privacy and dignity 
to link your entire staff with a private 
line of communication. Handsome, grey 
plastic instruments are easily 
installed, plug into 110v. outlet. 
Every phone is a master station, with 
direct-signalling pushbuttons. 





TELEPHONE CTRIC CORP, 
189 Britannia St., Meriden, Conn. 
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American Appraisals 
eliminate '‘Ghosts”’ in 
property accounts 


An American Appraisal original cost 
study and check of physical assets 
often reveal items of property dis- 
posed of, but not eliminated from 
property records — affecting costs, 
profits and taxes. 


The 
AMERICAN 


APPRAISAL 


Company 


leader in property valuation 
HOME OFFICE: MILWAUKEE 1, WIS. 
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WETZEL DROP FRONT 


LEGAL BLANK FILES 
IN SECTIONS 


A place for every form 
and every form in its place. 











Write for information 


P. A. WETZEL & SON 


408 So. Lombard Av. 
OAK PARK, ILLINOIS 











fied or otherwise changed. At page 
51 of the Commission Report it was 
stated that: “The Commission has 
made important changes in the task 
force recommendations.” This dif- 
ference has been observed in the 
June, 1955, issue of the Adminstra- 
tive Law Buletin (page 128).... 

HERBERT BROWNELL, JR. 
Office of the Attorney General 


Epitor’s Note: Mr. Brownell’s let- 
ter was not received in time to pub- 
lish it with the final installment of 
Mr. Harris’s article. Most of the 
points raised in his letter were cov- 
ered in the final two installments of 
the article. As to the statement that 
Commission recommendations for 
amendments to the Administrative 
Procedure Act were approved by 
only “a small minority of the Com- 
missioners”, the official news release 
of the Commission states: 


The other twenty recommendations 
approved by the Commission (Nos. 
29 to 48 inclusive) relate to highly 
technical modifications of the Admin- 
istrative Procedure Act. However. 
there are differences in point of view 
with respect to these recommenda- 
tions on the part of some members 
of the Commission. 


The actual text of the separate 
statements of the six commissioners 
on these recommendations was: 


This report on Legal Services and 
Procedure contains 52 recommenda- 
tions. We fully support Recommenda- 
tions Nos. | to 28 inclusive and Nos. 
49 to 52, inclusive. 

Recommendations Nos. 29 to 48. 
inclusive, deal mostly with proposed 
amendments to the Administrative 
Procedure Act. We did not vote for 
these recommendations because of 
their possible consequences and pos- 
sible increase in the expenditures of 
the Government. 

However, we felt that in view of 
the searching investigation and the 
eminence at the Bar of the members 
of the task force who proposed the 
changes upon which Recommenda- 
tions Nos. 29 to 48, inclusive, are 
largely based, these should be fur 
nished to the Congress but without 
Commission action upon them. 


(Continued on next page) 
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by John Wu 


Provisional Court of Shanghai 


with case studies. 
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A World Government 
To Protect Our Liberties 


® Thank you for publishing the ex- 
cellent statement by Luther M. Carr, 
of the California Bar, on the neces- 
sity for the establishment of a world 
government to preserve our individ- 
ual liberties in the future [See 41 
A.B.A.J. 703; August, 1955.] 

This need is a great challenge to 
all members of the Bar who are the 
best equipped to be, and I trust will 
be, the leaders of men and women 
everywhere in the establishment of 
constitutional law and order in the 
world community. 

McNEILL SMITH 
Greensboro, North Carolina 


New Jersey’s Government 
and Its Court Rules 

® Readers of Mr. Kearns’ article in 
your May issue may be interested in 
a few of the current “rules govern- 
ing the practice and procedure in 
and the administration of all the 
courts in the State” of New Jersey, 
in the light of the Winberry v. Salis- 


On the Philosophy of Law— 


FOUNTAIN 
JUSTICE 


The author was formerly Chief Justice of the 


Settlement, was principal author of the Chinese 
Constitution of the mid thirties and in 1945 
adviser to the Chinese delegation to the United 
Nations Conference in San Francisco. His book 
deals with Anglo-American Common Law — 
an historical, experimental treatment, complete 


$3.75 at any bookstore 


For a full description of this book write to— 
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Pioneer of Lawyers’ 
Protective Insurance 


Thousands of policies protecting many of 
the country’s leading lawyers and law 
firms have been written by this Company. 
For claim and underwriting know-how 
based on more than a generation of expe- 
rience, consult your local agent. 


(Casumer Company 


227 ST. PAUL ST. 


BALTIMORE 3, MD. 








bury decision. For example: 

R.R. 4:81-5 (5): “The Court shall 
calculate the value of the dower or 
other interest upon the basis of the 
net proceeds of the sale, above costs 
and expenses, applying the princi- 
ple of life annuities and using the 
table printed in the Appendix to 
Part IV.” (The Table of Mortality 
is a standard actuarial table based 
on life expectancies 1939-1941.) 

R.R. 8:7-4: “ . . . No magistrate 
shall be offered or shall receive in 
evidence any brief, exhibit or any 
other papers or communication re- 
lating to any cause pending before 
him unless the original has been ex- 
hibited to, or copies thereof are pos- 
sessed by or furnished to, all the 
parties to the cause who have not 
in writing waived the right thereto. 

R.R. 4:44-2(b): “The testimony 
of a witness, whether or not a party, 
taken at the trial of a civil action by 
the official stenographer of the court 
in which the action is tried, may be 
admitted at a new trial of the action 


il the witness is dead or unavailable 
and the interests of justice so re 
quire, having due regard to the im- 
portance of presenting the testimony 
of witnesses orally in open court.” 

R.R. 4:102-3: “No affidavit shall 
be submitted, if made by a physician 
who is a relative either through 
blood or marriage of the alleged in- 
competent, or a proprietor, director 
or chief executive officer of any in- 
stitution for the care and treatment 
of the insane (except state, county 
or federal institutions) in which the 
alleged incompetent is living or in 
which it is proposed to place him, 0! 
who is professionally employed by 
the management thereof as a resi 
dent physician, or who is financial, 
interested therein.” 

These were some of the rules dis 
cussed in a recent class in New Je! 
sey practice, in which the Kearns 
article emphasizing the preservation 
of a republican form of government 
was also considered. 

THEODORE SAGER METH 


Seton Hall University 
Newark, New Jersey 
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OHLINGER’S 
FEDERAL PRACTICE 


The economical federal practice set. Revised 
edition, conforming to the Amended Rules of 
Civil Procedure, the Revised Judicial Code, 
and the 1954 Rules of the Supreme Court. 
Every rule and every section is keyed to every 
related provision. Volume 2 is devoted to 
Administrative Procedure and is a modern 
text treatment of the subject. Entirely new 
Outline of Federal Procedure; enlarged and 
improved Index. Complete set, eight volumes, 
including two volumes of Forms, and 1955 
Pocket Parts, $100.00. 


= = 
»\GE PAGE 


on on 
VILLS WILLS 


me @na sre SOTO 


PAGE ON THE 
LAW OF WILLS 


Page on Wills treats every phase of the sub- 
ject. It includes the statutes as well as the 
decisions. Footnotes classify the authorities 
according to states. It has the most complete 
collection of Forms of Wills ever assembled 
in one work and it covers all the Law Review 
articles on Wills. It represents a lifetime of 
experience and personal research by one of 
the outstanding law writers of this genera- 
tion. Lifetime edition, including 1954 Bound 
Supplement (not shown above) by Robert 
Nevin Cook, $90.00. 
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TOULMIN'S 
ANTI-TRUST LAWS 


One of the truly great American law books, 
expertly organized and logically arranged. At 
a time when many lawyers are looking askance 
at anti-trust law as a bewildering thicket of 
precedent-defining decisions, Colonel Toul- 
min has undertaken to review all the material 
from the beginning, and has organized and 
compressed it into a simplified and clarified 
presentation. He conveys to his readers a very 
good working knowledge of the present day 
trends in this rapidly expanding field of law. 
Seven deluxe volumes, including 1955 Pocket 
Parts, $150.00. 





McDERMOTT 


LAND TITLES & LAND LAW 


The practical work on real property law for 
lawyers and title examiners. Because of the 
wide range of subjects and problems treated 
in this book it is not practicable to cite an 
adequate number of cases and, at the same 
time, keep the material between two covers. 
Therefore, the outstanding multi-volume works 
on property law and the excellent encyclope- 
dias are cited for further discussions and 
cases. More topics of land law and practice 
than in any other work. Always the FIRST step 
—often the LAST step—in real property law 
esearch. One large volume, thoroughly in- 
dexed, $20.00. 





STEARNS 


LAW OF SURETYSHIP 


This is the fifth edition of this authority, com- 
pletely rewritten by James L. Elder. The gov- 
erning principles are clearly stated and ap- 
plied, and all new developments in the law 
are fully discussed, including the contrast 
between the present judicial treatment of the 
corporate compensated surety, with the ear- 
lier treatment of the private accommodation 
surety. Emphasis has been placed on the po- 
sition of the surety in the field of building 
and construction contracts. The author has 
made a special effort to include references 
to all law review articles on the subject. One 
large volume, new format, new type, new 
index, $15.00. 





THORNTON 


This is the fifth edition of this fine work 
which has been the authority on the subject 
for more than forty years. More than six hun- 
dred pages are devoted to oil and gas leases 
and every other phase of the subject is cov- 
ered. All necessary forms of leases, assign- 
ments, options and contracts are set out in 
Volume 6. Volumes 4 and 5 are devoted to 
the oil and gas statutes of each of the thirty- 
three producing states. Revised by Simeon 
Willis; supplements by Osso W. Stanley. Six 
velumes with Pocket Parts, $75.00. 





Descriptive circulars upon request. Ask for Anderson's LAW FINDER. 


THe W.H. ANDERSON COMPANY 


Publishers of Good Law Books Since 1887 


646 Main Street 


Cincinnati 1, Ohio 
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is often lost when a transcript is made and 
there is reference to a blackboard sketct 
which no longer exists. 


With an ORAVISUAL WHITEBOARD EASEL. 
you need not wipe out valuable evidence or 
information presented at a court trial. Just 
turn the page of the large paper writing 
pad to a new, clean sheet. You retain the 
used sheets for future reference. 


We also manufacture a Combination Mag 
netic Chalkboard and Whiteboard Easel as 
pictured here. 


Especially designed for the courtroom and 
particularly helpful in auto accident cases. 


Write for 16 page illustrated catalogue. 


ORAVISUAL COMPANY, INC. 


The world's largest manufacturer 
of all purpose, all aluminum easels. 


General Office and Factory 
Box 609 Station A St. Petersburg 2, Fic. 
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“Let the Agency 
Hear and Decide’”’ 


" Perhaps as a practical matter the 
suggestion made by Professor Coop- 
er in his valuable article in the Au- 
gust issue may be the best way to 
cut down the work load of admin- 
istrative agencies: namely, for the 
agency to act only as a reviewing 
tribunal, like an appellate court, per- 
mitting the decision of the hearing 
examiner to stand unless reversed. 
But as a matter of theory this solu- 
tion is unsatisfactory. 

On principle I believe that the 
parties to a proceeding before an 
administrative agency are entitled to 
a decision by the agency itself. Any- 
thing less than this is merely a con- 
cession to the limitations of human 
strength and the necessity of dis- 
posing of an intolerable work load. 

To deny litigants before an ad- 
ministrative commission the right 
to a decision of their case by the 
full commission sitting as a body 
amounts to frustration of the legis- 
lative purpose in referring this type 
of controversy to the commission 
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for administrative decision in the 
first place. 

It is only because the exercise of 
administrative discretion or “expert- 
ise” by the particular agency is nec- 
essary to the proper decision of the 
case that the matter is taken away 
from the ordinary judicial courts 
and entrusted to the administrative 
process at all. If the work load pre- 
vents the proper exercise of such 
discretion by the agency, the bene- 
fits which the administrative pro- 
cess was established to secure 
not being obtained. 

Hence it is desirable that ques- 
tions (such as determining damages 
or reparations) which do not re- 
quire expert administrative discre- 
tion but can be properly decided by 
courts should be turned over to the 
courts, thus enabling the expert 
body to devote its entire time to 
cases calling for the exercise of its 
peculiar discretion. 


are 


If the work load still makes it im- 
possible for the agency to hear all 
cases itself, it doubtless must do as 
the United States Supreme Court 
does and decide leading cases which 
can be applied by subordinate hear- 





ing examiners to situations involy- 
ing the same issues. 

How should these subordinates be 
chosen? I cannot help thinking that, 
if we bear in mind that the objec 
is to obtain a decision as identical as 
humanly possible with the decision 
which the agency itself would hav 
given, we must admit that it is prob. 
able that such a result is more likely 
to be attained if the agency itsell 
chooses its subordinates than if they 
are chosen by some other govern. 
mental agency. 

If a judge does not have time to 
write all his own opinions but uses 
a law clerk, is it not likely that a 
law clerk selected by and _respon- 
sible to the judge himself will be 
able to produce opinions more 
closely approximating those which 
the judge would have written him- 
self than a clerk selected by and re- 
sponsible to someone else? 

If General Motors designers were 
so busy that they could determine 
only the major features to be em- 
bodied in their products and left the 
details to be decided by subordi- 
nates, is it likely that better results 
would be obtained if those sub- 
ordinates were hired by Chrysler in- 
stead of by General Motors itself: 
Yet many lawyers have unthinkingl) 
urged such a practice in seeking to 
foist upon administrative agencies 
hearing examiners selected by and 
responsible to another branch of the 
government, such as the Civil Serv- 
ice Commission. It is extremely 
doubtful whether such methods ol 
selection and tenure help in achiev- 
ing the basic purpose, which is to 
produce the same decision which 
the administrative agency would 
have reached if it had heard the 
case itself. 

EDWARD DUMBAULD 
Uniontown, Pennsylvania 


Some Comments on the 
Hoover Commission Report 


® Your publication of the article on 
the Hoover Commission Report 0! 
Legal Services and Procedure should 
serve well to alert all lawyers to the 
needs for improvement which ar 

(Continued on page 1002 
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Any Kind of 
Court Bond 
Without Delay 


—Anywhere 


What type of court bond 
do you require? The 
U.S.F.&G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S.F.&G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 


FIDELITY & GUARANTY INSURANCE 


UNDERWRITERS, INC. 
Baltimore 3, Md. 





“Consult your Agent or 


Broker as you would your 
Doctor or Lawyer” 


























A: Man’s 
Partner 


can be his 
Downfall 


As a lawyer, you know that many partnerships 
go out of business when one of the partners 
dies. 


For a better understanding of some of the 
problems of partnerships, - Prudential has 
brought out an informative booklet entitled 
“Your Partner Can Be Your Downfall”. It 
describes in detail the risks a man runs when he 
fails to protect his business against loss by 
death of his partner. We believe it is must read- 
ing for all key men, partners and closed corpora 
tion stockholders. 


You'll find “Your Partner Can Be Your 
Downfall” an invaluable aid in protecting the 
interests of your clients. Just clip the coupon 
below and we'll send as many free copies as you 
need. 


The Prudential Insurance Company of America 
Newark, N. J. 


Please send __ copies of your booklet, “Your Partner 
Can Be Your Downfall” to me at this address: 


NAME_— $$$ eee seen NESSIE tpn 


ADDRESS_— 
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there discussed. Whitney Harris evi- 
dences the comprehensive knowl- 
edge and clarity of expression that 
are needed for exposition of the ad- 
ministrative law problems and solu- 
tions considered by the distin- 
guished members and staff of the 
Hoover Gommission. I wish to sug- 
gest, with some comments, that the 
Report on Legal Services and Pro- 
cedure challenges the lawyers of 
America. The AMERICAN Bar Asso- 
CIATION JOURNAL promotes the ad- 
ministration of justice and the pub- 
lic good as it stimulates the Bar to 
think and to act in support of the 
report’s aim to assure the supremacy 
of the law. 

It seems axiomatic that lawyers 
should concern themselves with an 
essential accent upon law in the 
field of administrative law; yet the 
law’s vitality is constantly threat- 
ened by encroachments averred to 
be necessary processes for adminis- 
trative efficiency. Except for pro- 
tecting the national security no 
governmental function should be 
deemed so essential as to require 
subjugation of the principles of due 
process of law. President Eisenhow- 
er recently said of international re- 
lations, and it may as well be said 
of national affairs, that we must not 
sacrifice principles for mere expedi- 
ency. The Hoover Commission has 
met with constructive recommenda- 
tions the manifest need, often de- 
clared by the courts, for new and 
strengthened safeguards of fairness 
and integrity in federal administra- 
tive procedure. 

Lawyers seek for their clients jus- 
tice according to law and that can 
best be insured if the processes of 
law, as developed and improved fo’ 
centuries by the accumulated judi- 
cial and legislative and professional 
wisdom of the architects of the An- 
glo-Saxon law, are known to apply. 
The Hoover Commission recom- 
mendations in this field merit affirm- 
ative support by the Bar because 
they seek to avoid in the federal ad- 
ministrative realm unjust proce- 
dures and actions that are not tol- 
erable in our system of laws. In my 
opinion, most of the judicial, pro- 
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fessional and public criticisms otf ad- 
ministrative processes and actions 
reach ultimately to departures in 
administrative law from what law- 
yers know to be lawful practices 
and procedures. 

Of course, lawyers can—and some 
will—quibble about various details 
of the recommendations. Our right 
and duty as lawyers to criticize and 
to question should not obscure the 
total merit of the proposals. In- 
stead, we should unite in leading 
the public support that is essential 
to achievement of the excellent ob- 
jective so aptly described as the su- 
premacy of the law. Let us defer to 
legislative and executive delibera- 
tions for refinements and clarifica- 
tions that surely will come if our 
profession responds to the report’s 
unexpressed but clear challenge for 
leadership. 

Perhaps the Bar may find for law- 
yers and for the people a strong 
affirmative argument in the dissent- 
ing Commissioner’s statement that, 
“The recommendations would 
recast the administrative process in 
the image of the courts.” Where 
equal justice under law is at stake— 
and administrative law has great re- 
sponsibilities of this nature—what 
better earthly image is to be found? 

J. D. Bonp 
Arlington, Virginia 

P.S. Of course, this letter states 
only individual opinions which are 
not related to my position as Trans- 
portation Committee Chairman or 
as a Hearing Examiner with the 
Federal Communications Commis- 
sion. My convictions on these mat- 
ters grow from more than twenty 
years of experience about equally 
and consecutively divided between 
general law practice in Kentucky 
and federal service in administra- 
tive regulation and adjudication. 


Invoking Constitutional Rights 
—A “Phony” Argument? 


" Professor Beutel’s letter in the 
June issue of the JouRNAL refers to 
“the contention that there is some- 
thing illegal, immoral, or not de- 
cent about invoking a constitutional 
right and that one who does so is. 








prima facie, not fit to teach or pra 
tice law or medicine. . . . ” Profe 
sor Beutel thinks that the conten 
tion is “phony”. He has some prett 
good authority on his side. 

In March of 1955, the House o| 
Representatives of the Common. 
wealth of Massachusetts made jp. 
quiry of the Justices of the Massa 
chusetts Supreme Judicial Coun 
whether it is constitutionally com. 
petent for the General Court (which 
is the Massachusetts Legislature) to 
enact a law providing for the dis 
charge of any teacher at any public 
or private institution of learning 
who refuses for any reason, including 
self-incrimination, to answer ques 
tions pertinent to his past or present 
membership in the Communist Par. 
ty. Six Justices answered that it is 
not constitutionally competent and 
noted that the seventh member was 
prevented by illness from taking part 
in the consideration of the question. 
Their answer is reported in 195% 
Massachusetts Advance Sheets, page 
439, and I think that it puts the 
members of this Court on record as 
siding squarely with Professor Beu- 
tel, having in mind particularly the 
following paragraph from the opin- 
ion, found on pages 442-443: 





In considering whether a proposed 
step would lead outside the bounds of 
the Constitution it is permissible and 
generally wise to consider where 4 
second or third step in the same direc- 
tion would lead. If it is constitutional 
to prohibit a teacher from private em: 
ployment on the ground that he has 
availed himself of his right not to in- 
criminate himself, it would seem that 
it would be equally constitutional to 
prohibit on the same ground a lawyer 
from practising his profession, or a 
reporter or editor from being em 
ployed by a newspaper or magazine, 
or perhaps even a clergyman from 
entering into an engagement with 4 
church. Persons in these and many 
other occupations have almost, if not 
quite, as great opportunity to infu 
ence public opinion as have teachers 
The Supreme Court of the United 
States in a somewhat different com 
nection said, “If the state may compet! 
the surrender of one constitutional 
right as a condition of its favor, ™ 
may, in like manner, compel a surren- 

(Continued on page 1064) 
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ANNOUNCEMENT 


of the 
1956 Essay Contest 


Conducted by the 
AMERICAN BAR ASSOCIATION 


Pursuant to the terms of the bequest of Judge Erskine M. Ross, 
deceased. 


INFORMATION FOR CONTESTANTS 
Time When Essay Must Be Submitted: On or before April 2, 1956. 


Amount of Prize: Twenty-five Hundred Dollars. 


Subject To Be Discussed: 


“The Self-Incrimination Clause of the Fifth Amendment: 
Its Interpretation, Use and Misuse.” 


Eligibility: 

The contest will be open to all members of the Association in 
good standing, including new members elected prior to March 
1, 1956 (except previous winners, members of the Board of Gov- 
ernors, Officers and employees of the Association), who have 
paid their annual dues to the Association for the current fiscal 
year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this contest 
and not previously published. Each entryman will be required 


to assign to the Association all right, title and interest in the essay 
submitted. 


Instructions: 


All necessary instructions and complete information with 
respect to number of words, number of copies, footnotes, citations, 
and means of identification, may be secured upon request to the 
American Bar Association, Ross Essay Department. 


AMERICAN BAR ASSOCIATION 


1155 East Sixtieth Street Chicago 37, Illinois 
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The Spirit of John Marshall: 


« This is the text of President Eisenhower's address to the members of the Ameri- 
can Bar Association at the John Marshall Bicentennial Ceremonies on Wednesday, 
August 24, in Independence Square, Philadelphia. Since the preparation of the 
content of this issue of the Journal, all good Americans have been greatly distressed 
by news of the illness of the President of the United States. We devoutly hope that 
he will soon be restored to his usual vigor and we join the rest of the nation in 
prayer for his speedy and complete recovery. 





" Before I begin the expression of 
the thoughts I deem appropriate to 
this occasion, I should like to advert 
briefly to the tragic incident of our 
national life that I know is now up- 
permost in the hearts and minds of 
all America. I refer, of course, to 
the tragic disaster on the eastern 
coast of our country. 

We stand in the shadow of the hall 
in which was written the Constitu- 
tion of the United States. Implicit 
in that document is the convic- 
tion, the belief, the faith, that Amer- 
icans would perform by voluntary 
Co-operation those deeds which in 
other governments, up to that time, 
had to be performed by direction, 
by regimentation, by order of gov- 
‘rnment. Some of those group prob- 
lems that they thought would be thus 
solved are those great humanitarian 
problems that occur when one sec- 
tion of our country suffers the kind 
of catastrophe that has just been 
visited upon portions of our eastern 
Coast. Woodrow Wilson said the 
highest form of democracy is the 








spontaneous co-operation of a free 
people. It seems to me now we have 
one of those most unusual opportu- 
nities to exhibit that spontaneous 
co-operation. 

Frankly I feel we should not wait 
for the National Red Cross, our 
agent in such affairs, to appeal to us 
for help. I believe we should seize 
the opportunity to give to them—to 
force upon them—more than they 
can use, to make certain that disaster 
is alleviated, that all of those people 
in those destroyed villages and 
towns, will understand that Amer- 
ica’s heart has not forsaken them, 
that we are proud to help. 

—— 
® Naturally I am honored that once 
again I am invited to speak before 
this great representation of the 
American Bar Association; particu- 
larly in this summer of 1955. 

This is the first of a series of meet- 
ings celebrating the John Marshall 
Bicentennial. John Marshall was a 
soldier in the War for Independ- 
ence, a Congressman, a diplomat of 





Crusader for Ordered Liberty and Justice 


by Dwight D. Eisenhower - The President of the United States 


outstanding ability, a Secretary of 
State. 

But his reputation for greatness 
most firmly rests on his service as 
Chief Justice of the United States. 
It was in that office that he estab- 
lished himself, in character, in wis- 
dom and in his clear insight into 
the requirements of free government, 
as a shining example for all later 
members of his profession. 

In his day, the truth about the 
nature of the Union and the pur- 
poses that joined widely separated 
states into one Republic—about the 
Constitution and the application of 
its principles to the problems of the 
times—was obscured by the fog of 
sectionalism, selfish interests and 
narrow loyalties. Through a genera- 
tion, he expounded these matters 
and formulated decisions of such 
clarity and vigor that we now recog- 
nize him as a foremost leader in 
developing and maintaining the lib- 
erties of the people of the United 
States. 

He made of the Constitution a 
vital, dynamic, deathless charter for 
free and orderly living in the United 
States. 

Thus his influence has been felt 
far beyond the confines of the legal 
fraternity. One result of his work 
was to create among Americans a 
deep feeling of trust and respect for 
the judiciary. Rarely indeed has that 
respect been damaged or that trust 
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The Spirit of John Marshall 


betrayed by a member of the judi- 
cial Branch of our three-sided gov- 
ernment. 

Americans realize that the inde- 
pendence and integrity and capacity 
of the judiciary are vital to our na- 
tion’s continued existence. For my- 
self, this realization is understand- 
ably with me most sharply when it 
becomes my duty to make a nomina- 
tion to the Federal Bench. 

To the officers and members of 
the American Bar Association, I ex- 
press my grateful acknowledgment 
of the assistance they have rendered, 
as a public service, in aiding me and 
my trusted advisers in the review of 
professional qualifications of indi- 
viduals under consideration for fed- 
eral judicial positions. You have 
helped secure judges who, I believe, 
will serve in the tradition of John 
Marshall. 

No other kind will be appointed. 

Obviously, a rough equality be- 
tween the two great political parties 
should be maintained on the bench. 
Thus we help assure that the judi- 
ciary will realistically appraise and 
apply precedent and principles in 
the light of current American think- 
ing, and will never become a reposi- 
tory of unbalanced partisan atti- 
tudes. 

As we turn our minds to the global 
rather than the primarily national 
circumstances of our time, I feel that 
John Marshall’s life and his works 
have even a more profound signifi- 
cance than is to be found in our 
veneration for the American courts 
and for his memorable services dur- 
ing the formative years of the Re- 
public. 

The central fact of today’s life is 
the existence in the world of two 
great philosophies of man and of 
government. They are in contest for 
the friendship, loyalty and support 
of the world’s peoples. 

On the one side, our nation is 
ranged with those who seek attain- 
ment of human goals through a gov- 
ernment of laws administered by 
men. Those laws are rooted in moral 
law reflecting a religious faith that 
man is created in the image of God 
and that the energy of the free in- 
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dividual is the most dynamic force 
in human affairs. 


On the other side are those who 
believe—and many of them with 
evident sincerity—that_ human goals 
can be most surely reached by a gov- 
ernment of men who rule by decree. 
Their decrees are rooted in an ide- 
ology which ignores the faith that 
man is a spiritual being; which 
establishes the all-powerful state as 
the principal source of advancement 
and_ progress. 

The case of the several leading 
nations on both sides is on trial be- 
fore the bar of world opinion. Each 
of them claims that it seeks, above 
all else, an enduring peace in the 
world. In that claim, all identify 
themselves with a deep-seated hun- 
ger of mankind. But the final judg- 
ment on them—and it may be many 
years in coming—will depend as 
much on the march of human prog- 
ress within their own borders, and 
on their proved capacity to help 
others advance, as on the tranquillity 
of their relations with foreign coun- 
tries. 

Mankind wants peace because the 
fruits of peace are manifold and 
rich, particularly in this atomic age; 
because war could be the extinction 
of man’s deepest hopes; because 
atomic war could be race suicide. 

The world is astir today with new- 
ly awakened peoples. By the hun- 
dreds of millions, they march toward 
opportunity to work and grow and 
prosper, to demonstrate their self- 
reliance, to satisfy their aspirations 
of mind and spirit. Their advance 
must not and cannot be stopped. 

These hundreds of millions help 
make up the jury which must decide 
the case between the competing pow- 
ers of the world. 

The system, or group of systems, 
which most effectively musters its 
strength in support of peace and 
demonstrates its ability to advance 
the well-being, the happiness of the 
individual, will win their verdict 
and their loyal friendship. 

You of the American Bar Associa- 
tion will play a critical part in the 
presentation of freedom’s case. 

The many thousands of men and 


women you represent are, by their 
professional careers, committed to 
the search for truth that justice may 
prevail and human rights may be 
secured. Thereby, they promote the 
free world’s cause before the bar of 
world opinion. But let us be clear 
that, in the global scene, ou respon- 
sibility as Americans is to present 
our case as tellingly to the world as 
John Marshall presented the case 
for the Constitution to the American 
public more than a hundred years 
ago. In this, your aptitude as lawyers 
has special application. 

In his written works and innumer. 

able decisions, John Marshall proved 
the adequacy and adaptability of the 
Constitution to the nation’s needs. 
He was patient, tireless, understand- 
ing, logical, persistent. He was—no 
matter how trite the expression—a 
crusader; his cause, the interpreta. 
tion of the Constitution to achieve 
ordered liberty and justice under 
law. 
America needs to exercise, 
in the Crusade for Peace, the quali- 
ties of John Marshall. Peace and 
security for all can be established- 
for the fearful, for the oppressed, 
for the weak, for the strong. But this 
can be done only if we stand uncom- 
promisingly for principle, for great 
issues, with the fervor of Marshall- 
with the zeal of the crusader. 

We must not think of peace a 
a static condition in world affairs. 
That is not true peace, nor in fact 
can any kind of peace be preserved 
that way. Change is the law of lile, 
and unless there is peaceful change, 
there is bound to be violent change. 

Our nation has had domestic trat- 
quillity largely through its capacity 
to change peacefully. The lone ex 
ception was when change to meet 
new human concepts was unduly re 
sisted. 

Our Founders would scarcely rec 
ognize ‘the nation of today as that 
which they designed; it has been 
greatly changed. But the change has 
been peaceful and selective; and al 
ways conforming to the principles 
of our founding documents. Tha! 
has made it possible to conserve the 
good inherited from the past while 


Now 
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adjusting to meet constantly rising 
goals. In that way we have kept in 
the front ranks of those who respect 
human dignity, who produce in- 
ceasingly and who share fairly the 
fruits of their labors. 

This is the kind of peace that we 
vek. Our program must be as dy- 
namic, as forward-looking, as appli- 
cable to the international problems 
of our times as the Constitution, un- 
der John Marshall’s interpretations, 
was made flexible and effective in 
the promotion of freedom, justice 
and national strength in America. 

That is the spirit in which the 
American delegation went to Gene- 
va. We asserted then—and we shall 
always hold—that there can be no 
tue peace which involves accept- 
ance of a status quo in which we 
find injustice to many nations, re- 
pressions of human beings on a gi- 
gantic scale and with constructive 
effort paralyzed in many areas by 
lear. 

The spirit of Geneva, if it is to 
provide a healthy atmosphere for the 
pursuit of peace, if it is to be genuine 
and not spurious, must inspire all to 
a correction of injustices, an obser- 
vance of human rights and an end to 
subversion organized on a_ world- 
wide scale. Whether such a spirit as 
this will thrive through the com- 
bined intelligence and understand- 
ing of men or will shrivel in the 
greed and ruthlessness of some, is for 
the future to tell. But one thing is 
certain. This spirit and the goals we 
seek could never have been achieved 
by violence or when men and nations 
confronted each other with hearts 
filled with fear and hatred. 

At Geneva we strove to help es- 
tablish this spirit. 

Geneva spells for America not 
‘tagnation, then, but opportunity— 
°pportunity for our own people and 
for people everywhere to realize their 
just aspirations. 

Eagerness to avoid war—if we 
think no deeper than this single de- 
Merc: produce outright or im- 
Plici. agreement that injustices and 
Wrongs of the present shall be per- 
petuated in the future. We must not 
participate in any such false agree- 
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ment. Thereby, we would outrage 
our own conscience. In the eyes of 
those who suffer injustice, we would 
become partners with their oppres- 
sors. In the judgment of history, we 
would have sold out the freedom of 
men for the pottage of a false peace. 
Moreover, we would assure future 
conflict! 

The division of Germany cannot 
be supported by any argument based 
on boundaries or language or racial 
origin. 

The domination of captive coun- 
tries cannot longer be justified by 
any claim that this is needed for 
purposes of security. 

An international political ma- 
chine, operating within the borders 
of sovereign nations for their politi- 
cal and ideological subversion, can- 
not be explained away as a cultural 
movement. 

Very probably the reason for these 
and other violations of the rights of 


men and of nations is a compound of 
suspicions and fear. That explains. 
It cannot excuse. In justice to others 
and to ourselves, we can never ac- 
cept those wrongs as a part of the 
peace that we desire and seek. 

We must be firm but friendly. We 
must be tolerant but not compla- 
cent. We must be quick to under- 
stand another’s viewpoint, honestly 
assumed. But we must never agree 
to injustice for the weak, for the un- 
fortunate, for the underprivileged, 
well knowing that if we accept de- 
struction of the principle of justice 
for all, we cannot longer claim jus- 
tice for ourselves as a matter of right. 

The peace we want—the product 
of understanding and agreement and 
law among nations—is an enduring 
international environment, based on 
justice and security. It will reflect 
enlightened self-interest. It will fos- 
ter the concentration of human 


energy—individual and organized— 
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for the advancement of human 
standards in all the areas of man- 
kind’s material, intellectual and spir- 
itual life. 

Can we achieve that sort of peace? 
I think we can. At times it may seem 
hopeless, far beyond human capacity 
to reach. But has any great accom- 
plishment in history begun with as- 
surance of its success? Our own Re- 
public is a case in point. Through a 
long generation there was almost a 
unanimous world conviction that 
the United States of America was an 
artificial contrivance that could not 
long endure. 

And the Republic survived its 
most perilous years—the experimen- 
tal years—because of dedicated efforts 
by individuals, not because it had a 
built-in guarantee of success or a 
path free from obstacles. 


Our case for peace, based on jus- 
tice, is as sound as was John Mar- 
shall’s for the Constitution and the 
Union. And it will be as successful— 
if we present it before the bar of 
world opinion with the same courage 
and dedicated conviction that he 
brought to his mission. 

In our communities we can, each 
according to his capacity, promote 
comprehension of what this Repub- 
lic must be—in strength, in under- 
standing, in dedication to principle 
—if it is to fulfill its role of leader- 
ship for peace. 

In the search for justice, we can 
make our system an ever more glori- 
ous example of an orderly govern- 
ment devoted to the preservation of 
human freedom and man’s individu- 
al opportunities and responsibilities. 


Chief Justice John Marshall: 


A Heritage of Freedom and Stability 


by Earl Warren - The Chief Justice of the United States 


® The response to President Eisenhower's address at the John Marshall Bicenten- 
nial Ceremonies in Philadelphia during the Annual Meeting of the Association was 
delivered by the present Chief Justice. The text of his address follows. 





= Mr. President: Your presence here 
and your challenging words give to 
our bicentennial observance of the 
birth of the great Chief Justice a sig- 
nificance it could not otherwise have, 
a significance that is emphasized by 
your own personal leadership in the 
present world-wide struggle between 
the forces of freedom aid totalitari- 
anism. 

This public rededication of the 
Bar and Bench of America to con- 
stitutional principles, joined as we 
are by the Chief Executive of our 
nation, will be heartening to every- 
one who believes in the force of law 
rather than the law of force. 
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To lawyers, the place where we 
humbly perform this rite is hallowed 
ground. To us it represents more 
than any other place in our broad 
land the vision, the wisdom, the 
courage and the independence of 
those who conceived for us a per- 
petual union under free institutions. 

This was the seat of the Continen- 
tal Congress when it adopted and 
proclaimed to the world our Decla- 
ration of Independence. 

It was from Independence Hall 
that the Liberty Bell did “Pro- 
claim liberty throughout all the land 
unto all the inhabitants thereof”. 

It was here that the Founding Fa- 


No matter how vigorously we pro. 
pose and uphold our individual 
views in domestic problems, we can 
present abroad a united front in all 
that concerns the freedom and sg. 
curity of the Republic, its dedication 
to a just and prosperous peace, 

Above all, conscious of the tower. 
ing achievements manifest in the 
Republic’s history under the Consti. 
tution, assured that no human prob- 
lem is beyond solution given the will, 
the perseverance and the strength- 
each of us can help arouse in Ameri- 
ca a renewed and flaming dedication 
to justice and liberty, prosperity and 
peace among men. 

So acting, we shall prove ourselves 
—lawyers and laymen alike—worthy 
heirs to the example and spirit of 
John Marshall. Like him in his great 
mission, we shall succeed. 


thers wrote the Constitution which 
has enabled us to develop from the 
“ugly duckling” of the nations o! 
the world to a nation of 165 million 
God-fearing, peaceful, happy people 
who wish for all others the same 
blessings we enjoy. 

It was here that the three co-ordi: 
nate branches of our Governmen! 
first met and demonstrated towards 
each other that self-restraint and re 
spect that are so essential to the 
development and permanence of ou! 
Government. 

It was here that the giants of those 
early days established relationships 
which developed not only a system 
of government but also a way of life. 

It was here that the Supreme 
Court of the United States first me! 
and started to attach to the bare 
bones of the Constitution the aa) 
and flesh that have made it a living 
growing dynamic organism of fret 
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dom for ourselves and for those who 
are to follow us. 

It was here that John Marshall, 
expounder of the Constitution, gave 
up this life in the thirty-fifth year of 
his Chief Justiceship after making a 
contribution to constitutional gov- 
emment unparalleled in history. 

And it was here that the Liberty 
Bell tolled its last melodious notes 
as his body was carried affectionately 
to the dock for passage to his native 
Virginia. As though it also was end- 
ing an epoch of American life, it 
split open and, like Marshall, be- 
came a mute but eternal symbol oi 
constitutional government. 

Today we recognize these symbols 
as being inseparable. 

The which raged 
around Marshall during his long ca- 
reer quickly subsided at his death 
and he soon became judged by the 
rule of reason rather than by the 


controversy 


rule of perfection. Today we ap- 
praise him as we do a lofty moun- 
tain peak—not by the crevices, jagged 
rocks that ap- 
parent at close view, but by the 
height, the symmetry and the gran- 


and_ slides are so 


deur it acquires in the perspective of 
distance. 

Thus John Marshall 
stands out as a colossus among the 
giants of his time. 

Like the other leaders of his day 
he exhibited a strong will born of 
violent experiences. The dangers of 
frontier life which he encountered 
as a child, his sufferings as a Revo- 
lutionary soldier, his experience as 
an advocate before inept courts, and 
his contacts with a weak national 
government, all conspired to give 
him a ruling passion to build a gov- 
‘rment sufficiently strong to assure 
both stability and freedom. That he 
made a greater contribution to this 
Cause than any other member of our 
profession is now common knowl- 
edge. In doing so, he left us a heri- 
lage of both freedom and stability; 
but he could not perpetuate either 
stability or freedom. Every genera- 
tion must earn those things for itself. 

Our problems in this regard are 
‘S pressing as they were in the days 


viewed, 








Chief Justice John Marshall 


Chief Justice Warren 





of John Marshall and call for the 
same devotion to constitutional prin- 
ciples. A dedicated Bench and a mili- 
tant Bar are the natural leaders in 
such a cause. 

Without an independent judici- 
ary, there can be no freedom. With- 
out a militant Bar to assert in court 
the constitutional rights of individu- 
als regardless of how unpopular 
those assertions might be at the mo- 
ment, such rights become merely 
“sounding brass and tinkling cym- 
bals”’. 

Insistence upon the independence 
of the judiciary in the early days of 
our nation was perhaps John Mar- 
shall’s greatest contribution to con- 
stitutional law. He aptly stated the 
controlling principle when, in speak- 
ing of the Court during his tenure, 


he said that they had “never sought 
to enlarge the judicial power beyond 
its proper bounds, nor feared to car- 
ry it to the fullest extent that duty 
required”. That is precisely the ob- 
ligation of the judiciary today. Self- 
restraint and fearlessness are always 
essential attributes of every branch 
of our Government. 

In Marshall’s day the paramount 
problem was that of implementing 
the National Government so that it 
would have the strength to perpetu- 
ate itself and command respect both 
at home and abroad. Through the 
years that has been acomplished to 
a remarkable degree. We are now a 
great nation united in thought and 
action. Freedom has been preserved. 
Marshall’s goal has been achieved. 

But we now live in a different 
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kind of world—an ideological world 
which disagrees violently on the 
proper relationship between the in- 
dividual and the state, and in which 
there is a constant struggle for the 
minds and hearts of people. We and 
other free countries are endeavoring 
to demonstrate that freedom and 
dignity for all constitute the only 
sound basis for world peace. 

In such a gigantic struggle where 
the eyes of a critical world are con- 
stantly upon everyone, the power of 
example is far more forceful than 


that of precept. 

If the world is made to see that 
the provisions of our Constitution 
guaranteeing human rights are liv- 
ing things enjoyed by all Americans 
and enforceable in our courts every- 
where, it will do much to turn the 
tide in our favor and, therefore, to- 
ward peace. Thus interpreted and 
applied, the constitutional princi- 
ples of John Marshall will take on 
even added luster through the years. 

No higher mission could be the 
lot of the Bar and Bench of America 


than to achieve this purpose, ind we 
grasp the opportunity. No more ap. 
propriate place than this could be 
found for accepting such a tnission, 
No assemblage could give greater 
assurance of our good faith than this, 
which includes the President of the 
United States. 

Let our acceptance of this mission, 
then, be recognized as our renewed 
and solemn pledge of adherence to 
constitutional principles in Amer. 
ica’s quest for “equal justice under 
law”. 


The Lord Chief Justice Sits by Courtesy 


by Willis E. Ruffner - of the District of Columbia Bar 


®" Many years ago while going about 
my duties as secretary to a member 
of Congress, I came upon a very in- 
teresting and unusual scene when 
I stepped into a session of the 
United States Supreme Court, then 
sitting in the Capitol in Washing- 
ton. I soon noticed that, instead of 
there being the usual nine members 
of the Court on the bench, there 
was a tenth individual whom I did 
not recognize. He was not attired in 
the traditional judicial robe but 
wore instead a morning coat and 
striped trousers. It did not take me 
long to ascertain that the visitor on 
the bench was Baron Reading, the 
Lord Chief Justice of England, sit- 
ting with the Court by courtesy. 

Some time after my admission to 
the Bar of the Supreme Court, I de- 
cided to make inquiry and endeavor 
to find out how the extraordinary 
event I had witnessed had come 
about and also to examine the rec- 
ord to learn how Baron Reading’s 
courtesy visit had been recorded by 
the Court. 

Only recently I was informed by 
an attendant associated with the 
Court in 1915 that Baron Reading 
had appeared unannounced at the 
chambers of the head of America’s 
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highest Court and stated that he de- 
sired to confer with the Chief Jus- 
tice. During their conference Chief 
Justice Edward Douglass White gra- 
ciously invited Baron Reading to sit 
with the Court, an invitation which 
the Lord Chief Justice readily ac- 
cepted. He sat by courtesy on the 
day in question for twenty minutes. 

The following is the official nota- 
tion for Wednesday, October 13, 
1915, as I found it on page 10 of the 
Journal of the October Term of the 
Court: 


Baron Reading, Lord Chief Justice 
of England, appeared with the Court 
after recess and occupied a seat upon 
the bench on the right hand of the 
Chief Justice. 

About two months after this his- 
toric session, Baron Reading sent an 
engraved portrait of himself to the 
Supreme Court. The portrait, about 
18 by 24 inches, shows the Lord 
Chief Justice seated and wearing the 
traditional wig, robes and regalia of 
his high office. This portrait is 
framed and now hangs in the Law- 
yers’ Room in the Supreme Court 
Building in Washington. 

On the portrait itself is this in- 
scription in the Baron’s own hand- 
writing: 


To the Chief Justice and Associate 
Judges of the Supreme Court of the 
United States. Reading, C. J. 
It will be noted that the Baron 

referred in the inscription to the 
“Associate Judges of the Supreme 
Court of the United States”. How- 
ever, in the note accompanying his 
portrait, the Lord Chief Justice used 
the correct title of our Associate 
Justices. 

Here is a copy of the note, which 
appears under glass in the lower 
right-hand corner of the framed 
portrait: 

December 17, 1915. 
My dear Chief Justice: 

Will you and the Associate Justices 
honor me by accepting this portrait ol 
one who will ever remember the gra 
cious and brotherly reception offered 
him by the Bench of the Supreme 
Court. May the connecting bond of a 
common law founded on justice and 
liberty always unite our two countries 

Yours very truly, 
READING 
Editor’s Note: 

Edward Douglass White served as 
Chief Justice of the United States 
from 1910 to 1921. 

Baron Reading served as the Lord 
Chief Justice of England from 1913 
to 1921, and also for a time as British 
Ambassador to the United States. 
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The Price of Freedom: 





We Must Be Vigilant Within The Law 


by The Right Honorable the Lord Justice Denning, P.C., Q.C. - Lord Justice of Appeal 


* Taking as his theme “Eternal vigilance is the price of liberty”, Lord Justice 


Denning delivered this stirring address before a session of the Assembly of 
the American Bar Association during the Philadelphia meeting last August 25. 
He recalled some of the famous legal cases that established the rights of men 
under the Anglo-American system of law and went on to cite some examples 
of the danger of abuse of the freedoms that our ancestors fought so hard for. 





* | tremble a little as I come to talk 
to you of freedom, for if there is 
one country more than any other 
which knows what freedom is, it is 
your country, and if there is any city 
which stands for freedom more than 
any other city, it is this great city in 
which 1 speak, in which nigh 200 
years ago liberty was proclaimed 
throughout all the land to all the 
inhabitants thereof. 

But coming as I do from England, 
I make so bold as to say that we, too, 
know something of freedom. We 
have dealt with totalitarian threats 
time after time, and we have dealt 
with them every one by bringing 
them under the rule of law. 

Both in your country as in ours, 
the lawyers have every time been the 
solid core of resistance to arbitrary 
power. In the days of King Charles I 
in England, it was the lawyers who, 
with Parliament, set bounds to the 
divine right of kings. 

In your country, out of the fifty-six 
great men who signed the Declara- 
tion of Independence, twenty-four 


This is no mere 
chance. The function of the law as 
proclaimed by the judges through- 
out the centuries—I speak of the 
common law—is to protect the free- 
dom of the individual, his personal 
freedom, his freedom of mind and 
conscience, his freedom of religion. 
All our fundamental freedoms were 
established in England, not by en- 
actment but by the decisions of the 
judges, and they are just as firmly 
established as if they were written 
out in the most solemn fashion. 

But nevertheless, when I see how 
the lawyers have withstood despot- 
ism and tyranny from without, I 
sometimes think that within the law 
they have not been as vigilant as 
they should. Freedom has on occa- 
sion been abused even within the 
law itself, and that is why this after- 
noon I have taken as my theme “The 
Price of Freedom is Eternal Vigi- 
lance”. 

It was a member of our Middle 
Temple who, in 1790, first used 
those words. He said—John Philpot 


were lawyers. 


Curran—“It is the common fate of 
the indolent to see their rights be- 
come a prey to the active. The con- 
dition upon which God hath given 
liberty to man is eternal vigilance.” 

Now let me illustrate some of the 
ways in which we jointly have shared 
in the vigilance of our forefathers. 

You, like we, have trial by jury in 
which twelve good men and true 
must pronounce unanimously on the 
guilt or innocence of their fellow- 
men. How did that first come about? 
We have it recorded nearly 600 years 
ago, in 1367, when the judges went 
to Northampton on assize, the same 
as they do to this day. There was a 
case in which, on the direction being 
given to the jury, they were divided. 
Eleven were agreed one way and the 
twelfth stood out. They were kept 
without food and drink (and in 
those days, I may say, the drink did 
not include water) for more than 
a day, but still the twelfth man stood 
out. He would rather die than give 
a verdict against his conscience. And 
so the judge took the verdict of the 
eleven, the majority verdict, where- 
upon the judgment was brought to 
the King’s judges in London, and it 
was there resolved that the verdict 
was no verdict, that no man was 
bound to give a verdict against his 
conscience, and it was established 
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that the verdict of the jury must be 
unanimous. That principle which, 
mark you, gives great confidence to 
the people, that the decision must be 
unanimous, was established by our 
forefathers nearly 600 years ago, in 
1367. 

Let me go on another 300 years. 
I mention now a name which will 
be well known in this place. In 1670, 
William Penn and William Meade, 
Quakers in England, preached in 
the City of London in Grace Church 
Street on a Sunday afternoon before 
300 people. It was a breach of the 
Conventioners Act of that time, and 
they were prosecuted before the Re- 
corder of London and in the Guild 
Hall for unlawful assembly. The Re- 
corder directed the jury that in 
point of law the Quakers were guilty. 
They had preached on a Sunday 
afternoon. There was no answer to 
the charge, but nevertheless those 
twelve jurymen, headed by Edmund 
Bushell—and this case, too, is 
corded—and his fellow jurors (and 
in those days each juror had to give 
his verdict separately) each one of 
them, when called upon for his de- 
cision said, “Not guilty.” The Re- 
corder said that they had disobeyed 
his direction in point of law, and 
he fined them in the coinage of that 
day forty marks apiece, and when 
they didn’t pay he committed them 


re- 


to prison, whereupon they brought 
their habeas corpus, our great writ 
of procedure which protects the free- 
dom of the individual, before the 
King’s Court, and it was held by all 
the judges that no judge had power 
to fine or imprison a juror because 
every decision of a case must depend 
ultimately on the facts and of the 
facts the jurors were the sole judges. 
So Edmund Bushell and his fellow 
jurors went free, and William Penn 
and his fellow Quakers came here. 

Now, I ask all of you, were not 
those common folk all of one mind, 
all champions of freedom—William 
Penn here and Edmund Bushell and 
his colleagues in London? 

But indeed I go on another hun- 
dred years, 1770—getting nearer the 
critical time. In 1770, there was a 
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well-known writer of letters in Eng- 
land, whose identity has never been 
firmly known, who described himself 
as Junius. He wrote in The Saturday 
Evening Post “The Letters of Juni- 
us,” and in those letters he was 
strongly critical of King George III 
and his government, and he said 
that the King didn’t know the lan- 
guage of truth until he heard it in 
the complaints of his subjects. 

For that letter and for that publi- 
the newspaper was _ prose- 
cuted for seditious libel, and the 
case was tried before our great Chief 
Justice, Lord Mansfield, at the Guild 
Hall. And the judges of that day, I 
regret to say, had got the law wrong. 
The Lord Chief Justice told the jury 
that their only function was to say 
whether the words were published 
or not. It was for the judge to say 
whether it was a libel, and he di- 
rected them that that was their only 
function. He went away, after sum- 
ming up to the jury, and the jury 
were out a long time, so much so 
that Lord Mansfield retired to his 
house in Bloomsbury Square for a 
time. After many hours, the jury 
came back, and it is recorded that 
half the population of London was 
waiting in the streets to hear the 
verdict, and then, after many hours, 
the jury came back with a verdict of 
“Not guilty.” They defied the great 
Chief Justice. They came back with 
a verdict of “Not guilty,” and the 
huzzas, it is recorded, reverberated 
through the metropolis even to the 
ears of Lord Mansfield himself where 
he sat in Bloomsbury Square. That 
case and that attitude of the English 
jurors marked the freedom of the 
press in England never 
thereafter was there a prosecution 
or could there be a successful prose- 
cution for seditious libel in publish- 
ing criticisms of the government, and 


cation, 


because 


to this day no one need fear criticiz- 
ing the government. The freedom of 
the press is well established by the 
decisions, mark you, of the common 
folk of England. And I am told, and 
I am glad to hear it said, that here, 
too, about that same time, in a case 
defended by Andrew Hamilton the 
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common folk of this country did just 
the same. They were not going to 
stand for tyranny or lack of freedom 
any more than the ordinary folk of 
England. 

In a way, from 1776, legally our 
ways have parted, but the spirit of 
our folk remains the same. Let me 
just tell you, to bring it right up to 
date, that during this recent war we 
judges of England never left Lon- 
don. We carried on our work. We 
had to go to the basements, and one 
afternoon I came back and was sit- 
ting in my court and two witnesses 
came to give evidence. A bomb had 
dropped in the streets outside the 
court. Blood was running down thei1 
faces, but they did their duty and 
came to court. That is the spirit of 
freedom, the spirit of ordinary peo- 
ple. 


A Prized Freedom... 


Freedom of Association 


Now let me tell you how careful we 
must be to see that this freedom is 
not misused and how we lawyers 
must be diligent. Let me take one 
of our most prized freedoms, first, 
freedom of association. If men are 
ever to be able to escape from servi- 
tude and oppression, they must be 
able to meet together to discuss their 
grievances and to form themselves 
in unison to make a plan for their 
well being. And so in our day they 
must be able to form themselves into 
political parties, to criticize the gov- 
ernment in power, and this freedom 
of association is one of the bulwarks 
of our democracy. 

But just see for a moment how 
this freedom can be abused. Trade 
unions are the best instance. It is 
natural enough for men in a trade 
to combine together and, for the 
sake of their own protection and 
solidarity, to want everyone in the 
trade to be members of their union. 
But what does that lead to? It leads 
to the closed shop in which no ont 
can obtain employment unless he # 
a member of that union. It leads t0 
tribunals, private tribunals, by U™ 
ion officials, in which a man can be 
put out of the trade without any re: 
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course to the courts. I do not know 
whether your law on this matter is 
the same as ours, but let me just 
illustrate it by two cases. 

There was the case of a corn 
porter in the Port of London. The 
corn porters had the monopoly of 
handling the corn and unloading it 
when it comes into the port. Well, 
there was the chief of a gang, the 
head man of a gang, who was said 
to have broken the rules of unload- 
ing, quite a trivial matter, but he 
was taken before the trade union 
committee and fined six pounds. 
There is no complaint of that, but 
this porter thought the decision was 
unjust, and when he got out into the 
street afterwards he did what he 
ought not to have done—he hit the 
trade union official on the mouth 
and knocked out his teeth. 

Well, that was an assault, an as- 
sault for which he could and should 
have been taken before the magis- 
trate and fined perhaps a few shil- 
lings or bound over to keep the 
peace. That was the proper legal 
remedy. But what did the trade un- 
ion oficial do? He promptly called 
the committee together again, and 
they took the man off the register of 
corn porters so he was deprived of 
his living altogether. They told the 
Port of London Authority “This 
man is off the roll’, and the Port of 
London Authority did what the 
trade union told them to do. 

The man brought his action into 
court. We held that in the circum- 
stances the trade union committee 
had no authority to take him off the 
register as they did, the man ought 
to have been taken before the ordi- 
nary courts of the land, but although 
their action was held unlawful and 
he was eventually restored, neverthe- 
less he was given no damages al- 
though he had been out of work for 
Wo years in consequence. 

On another occasion, a trade un- 
ion called a one-day strike, and one 
man, John Huntley, refused to agree. 
He went to work for the one day. 
And what did his companions do? 
They sent him to Coventry, which 
means that they wouldn’t speak to 
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him again, wouldn't speak to him at 
his work or anything. This was so 
unpleasant for him that he took a 
job with another power station, and 
thereupon the trade union men 
managed to get him dismissed from 
that job, also. He sought a remedy 
in the courts but found none. 

Our law as we know it has ade- 
quately protected the rights of prop- 
erty, it has adequately protected a 
man’s house and its furniture by 
various forms of action at law, but 
what about a man’s right to work? 
That should be protected equally as 
is his right of property. 

I am glad to say that in England 
the Trade Union Congress is recog- 
nizing that the closed-shop principle 
should no longer be applied. The 
Chairman of the Trade Union Con- 
gress recently said, “We cannot face 
the men with the alternative, belong 
or starve.” 

This freedom of association leads, 
of course, you know, to strikes. I ex- 
pect that you are not free from 
strikes any more than we are, but 
are we pursuing the right policy 
about strikes or have we reached a 
civilized way of dealing with them? 
Strikes are frequent, both official and 
unofficial. As a result of these dis- 
putes, many innocent people are in- 
jured. Many lose work and wages 
without any fault on their part. 
Others are put to great hardship 


and inconvenience. A whole com- 
munity often is struck at. It is all 
very well to talk of the right to 
strike, but I know of no law which 
gives any man or group of men the 
right to strike at the community at 
large. It is nothing more nor less 
than a claim to inflict suffering on 
innocent persons in order to gain 
your ends. That is a state of affairs 
which cannot be tolerated in a civi- 
lized community. 

If two men should quarrel or come 
to fisticuffs in the street, or two gangs 
of men, so that the people in the 
neighborhood are put in trouble or 
distress, we should all say at once 
that they should not seek to resolve 
their quarrels by coming to blows, 
but that they should take them be- 
fore the courts of law. So also with 
disputes between unions or between 
a group of men and the union to 
which they belong. They should be 
resolved not by force of arms or 
force of strikes, but by some impar- 
tial person or persons in whom the 
people at large have confidence. It 
is unthinkable that professional men 
or doctors or teachers should go on 
strike, that they should forget their 
duty to the public. So also it should 
be that dockers or seamen or railway 
men who have an equally high duty 
to the community should settle their 
differences in some other way than 
through strikes. But so long as there 
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is no impartial tribunal available, 
there may be no alternative. A strike 
may be the only way in which men 
can get justice. For over a hundred 
years that was the case. It is the rea- 
son why we have recognized the 
right to strike as we have. 

But, at the present day, in a civi- 
lized community, these trade union 
disputes should be settled by an im- 
partial tribunal as a matter of course 
just as other disputes are settled by 
the courts. 

William Temple once pointed out 
that that was the only way for the 
Christian. “Love”, he said, “in mod- 
ern society, finds its primary expres- 
sion through justice”, and he took 
the instance of employers and men 
in a committee on the verge of a 
strike, and when they were discus- 
sing the terms to be proposed, he 
said, ‘Well, they must love one an- 
other.” That is obvious, but that 
doesn’t help much to say what terms 
should be offered or accepted, and he 
said, ‘Love in practice means”—and 
this is the important principle—“that 
each side should state its case as 
strongly as it can before the most 
impartial tribunal available with de- 
termination to accept the award of 
that tribunal.” That puts the two 
parties on a level and is at least to 
that extent in accordance with the 
command, “Thou shalt love thy 
neighbor as thyself.” 

I could give you other illustrations 
of how freedom of association is 
abused, but there are other freedoms 
which I wish to mention. 


Another Freedom... 
Freedom from Injury 


Take now freedom from injury. Dan- 
iel Webster said, “That man is free 
who is protected from injury.” That 
is perhaps a little far-fetched. No 
one can prevent accidents happen- 
ing. Risk of injury is a necessary 
incident in life. Nevertheless, a 
man’s freedom is no good to him if 
he is liable to be killed at any mo- 
ment by the many machines which 
modern science has made available. 
The law cannot itself insure freedom 
from injury, but it can at least in- 
sure that compensation is available 
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for those who are injured. 

Here we come into conflict with 
some old and well-tried principles. 
For centuries, it has been regarded 
as axiomatic that no one should be 
liableto pay compensation unless he 
has been at fault. That doctrine is 
good enough for an agricultural 
community where people worked 
largely with their hands, but it is not 
suitable for a scientific or a mechan- 
ical age. If a man, for his own pur- 
poses, sets in motion a dangerous 
machine capable of doing damage 
to others, he should pay compensa- 
tion for any injury arising from it. 
The risk should be on him even 
though he is not at fault. But this is 
far from being accepted into the law. 
Many injustices arise from a contin- 
uation of the old rule. 

Take a case we recently had in 
London where two motor vehicles 
driven on the road at night, a per- 
fectly straight road, came into colli- 
sion and both the drivers were 
killed. The widow of each driver 
sued the owner of the other vehicle. 
The first judge who tried the first 
case said that as the drivers were 
both dead there was no evidence of 
negligence, no evidence of fault, and 
they couldn’t recover. The other 
judge said he was going to assume 
they were both to blame. 

The two cases came before the 
Court of Appeal, and it was held 
that in such a case as that, where 
there is no evidence one way or the 
other, the proper inference was that 
both were to blame and the damages 
should be shared equally. 

See what otherwise would have 
happened. In England, we have com- 
pulsory insurance for motor vehicles. 
If those two widows had lost their 
claims, it would mean that the in- 
surance companies would go scot- 
free and the widows would get 
nothing. 

But this goes further. When you 
take the new scientific processes of 
the modern day, this proof of fault 
often becomes impossible. There was 
a case in our courts recently where 
some people were making fluores- 
cent lamps and they used a substance 
which has as destructive an effect as 


many of the radiations from atomic 
forces. A young woman worked in 
the plant for three months, then 
went off to her household duties 
and, after months and years, she 
was stricken with a grave disease 
which reduced her life by twenty-five 
years. She brought her claim into 
court and she failed because she 
couldn’t prove that the employers 
were at fault. 

So also in this atomic age, what is 
to be the position in the great, new 
plants for producing atomic energy? 
If workers are injured by radioactive 
substances, are they to have no com- 
pensation simply because they can. 
not prove that anyone was at fault? 
If radioactive waste is discharged 
and injures people far away, are they 
to have no remedy? 

I am glad to say that in England 
in 1954 there was enacted an act 
which puts on the Atomic Energy 
Authority an absolute duty to pre- 
vent damage or injury to personal 
property, and if injury is caused, 
even if there was no fault, full com- 
pensation must be paid to anyone 
damaged or affected by it. But at the 
moment that Act only applies to the 
Authority itself. At the moment, the 
Authority are the only people who 
are producing atomic energy. But 
there is freedom for any of the great 
concerns in England—and they maj 
get the materials to do it—to product 
atomic energy. At the moment, there 
is no law putting them under the 
same duty. It is to be hoped that be: 
fore long there will be such a law 
because in this day and age when 
people without their own fault are 
injured by these great, dangerous 
weapons, whether they be moto! 
cars, automobiles, or atomic plants, 
compensation should be payable out 
of the profits of the concern and the 
risk should not be put on the inno 
cent individual. 


A Third Freedom... 


Freedom of Contract 


Let me go on from freedom to free- 
dom—freedom of contract. This wa 
most prized in the nineteenth cen: 
tury. We had an English judge who 

(Continued on page 1059) 
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American-Soviet Relations: 


® The traditional Annual Dinner is one of the climaxes of every American Bar 
Association Annual Meeting. The dinner at the Philadelphia meeting was held 
Thursday, August 25, in the Ball Room of The Bellevue-Stratford. The principal 
speaker was Vice President Nixon. The text of his address is published below. 





® This has been a historic meeting 
of this Association. Yesterday you 
heard the President of the United 
States deliver a challenging address 
on the prospects for peace in the 
world. Tonight, I would like to an- 
alyze the only force which threatens 
the peace of the world today. 

It was only thirty-seven years ago 
that Communism was just a cellar 
conspiracy. Not one nation in the 
world had a Communist-controlled 
government. 

Today, 21 million Communist 
Party members rule 900 million of 
the world’s people, one fourth of the 
earth’s surface, and sixteen nations. 

How have they made these gains? 
There are significant facts which we 
should know. 

In not one country in the world, 
including the Soviet Union, have 
they come to power as a result of 
winning a free election. They added 
600 million people to the Commu- 
nist Empire since 1944, in the space 
of eleven years, without losing a 
single Kussian soldier in combat and 
without finding it necessary to resort 
to the traditional method of con- 
quest, attack across a border. The 
only time they tried that tactic was 
in Korea and they failed. 








They have extended their domina- 
tion through controlling, in various 
countries, a dedicated, fanatical mi- 
nority which was able to overthrow 
the existing governments by revolu- 
tion, coup d’état, infiltration, or sub- 
version. 

To summarize, the Communists 
have developed and they have used 
the technique of conquering a na- 
tion with its own people. 

What is the secret of their success 
with this technique? I think if we 
analyzed it carefully we would agree 
that it does not lie in any mass ap- 
peal of the atheistic, dialectical ma- 
terialism of Karl Marx. They have 
succeeded because of the weakness 
politically, economically and mili- 
tarily of the governments they have 
overthrown and because of their 
own strength—strength which is 
based on a tight-knit, disciplined or- 
ganization, dedicated members of 
the organization, willingness to use 
any tactics to accomplish their ends, 
and by associating themselves with 
causes in which people deeply be- 
lieve. 

‘Those causes are pretty much the 
same in every nation of the world. 
They are independence, economic 
progress, equality and peace. 





The Prospect for Peace in the World 


by Richard M. Nixon - The Vice President of the United States 


In practice, the Communists have 
produced exactly the opposite re- 
sults to those they promise in the 
countries they occupy. Instead of in- 
dependence, they have produced 
Communist colonialism; instead of 
economic progress, they have ex- 
ploited the countries they have tak- 
en over for building Soviet war 
machines; instead of equality and 
recognition of the dignity of human 
beings, they have brought forced 
conformity with the Communist 
ideas of dialectical materialism; in- 
stead of peace, they have brought 
the strife, the hatred of the police 
state. 

The people of the world, however, 
have been slow to catch up, and so 
they have marched steadily forward 
to what was and, as far as we know, 
may still be, their ultimate goal. 
That goal is Communist domination 
of the world by force, if necessary, 
but by other means, if possible. 


Recent Developments... 
A Shift in Communist Tactics 


Now let us turn to some more re- 
cent developments. There has been a 
sharp shift of Communist tactics. 
From 1945 to 1954, they used their 
orthodox, tough line in dealing with 
the free nations. But during the past 
years they signed a peace treaty 
with Austria; they gave Tito’s heresy 
in Jugoslavia a special dispensation; 
they invited Chancellor Adenauer to 


November, 1955 * Vol. 41 1015 
















































American-Soviet Relations 


Moscow; they adopted a conciliatory 
attitude at the Geneva Big Four 
Conference; they were co-operative 
at the Atom Geneva Conference; 
and in Asia the Chinese Communists 
released some of the prisoners they 
illegally held and reduced the pres- 
sure on Quemoy and Matsu. 

What do these things mean? What 
does this shift mean? I think there 
are a few who would say it means a 
change of heart, but I think most 
would agree that these actions rep- 
resent a change in tactics, only. After 
all, we must remember that, at least 
four times since 1918, similar sharp 
shifts in Soviet tactics have taken 
place, the most spectacular of which 
was the Molotov-Ribbentrop Pact in 
1939. Without this Pact the Nazis 
would not have been able to begin 
World War II. 

But the most important question 
is, why the change? A great deal of 
stress has been placed on the theory 
that they have changed because of 
their own weaknesses. For example, 
a fight for power in the Kremlin, 
economic stresses caused by the huge 
burden of armaments, troubles in 
their satellites. But, while all these 
considerations may have contributed 
to bringing about the change, I 
think we must also assume that they 
may be doing what they are doing 
for offensive as well as for defensive 
reasons. Their previous tough tactics 
just were not working. 

What were their major aims? In 
Europe, it was to keep the West 
divided and weak and to keep Ger- 
many out of the Western Alliance. 
In order to do this, they tried threats 
and other belligerent tactics, but 
contrary results occurred. Germany 
joined the Western Alliance. The 
United States and the NATO 
countries increased their military 
strength, and in Asia the firm stand 
taken by the United States in the 
Formosa Resolution stopped the 
threat to take over Quemoy and 
Matsu. 

It therefore. would be logical for 
us to assume that, since the frowns 
had failed, they now try smiles. It 
this is an accurate analysis, 1 think 
a good question might be, why did 
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we go to Geneva? And the answer 
to that, I believe, is because we must 
never cease exploring any road that 
could lead to peace. 

There is a practical reason for this 
position. Man’s conquest of the air 
and the atom have destroyed the 
relative safety from attack that the 
United States has previously enjoyed 
because of its geographical loca- 
tion. And there is another reason: 
The people of the world on both 
sides of the Iron Curtain desperately 
want peace. They believe that a con- 
ference, at least, should be tried. 

Prime Minister Menzies, one of 
the world’s greatest statesmen and 
outstanding lawyers, put it pretty 
well when he told me a few months 
before the Big Four Conference, “I 
favor a conference because at least 
there would be a chance to crack the 
ice, and if the ice isn’t cracked, we 
all may be frozen into it so tight that 
the only thing that can crack it 
would be a hydrogen bomb.” 

When we consider the fact that 
one hydrogen bomb has the explo- 
sive power equal to all of the bombs 
dropped by both sides on Europe in 
World War II, we can realize the 
persuasiveness of that illustration. 

How do we appraise the Geneva 
Conference? In several respects it 
was by all odds the most successful 
conference at the head-of-state level 
that we have ever held with the 
Russians. I would say that the 
United States has never been better 
prepared. We have never been better 
represented in any conference with 
the Russians than by President 
Eisenhower and Secretary of State 
Dulles. 

Second, there were no secret agree- 
ments. 

Third, we more than held our own 
in the highly important propaganda 
field. / 

In this connection, it would be 
well to note that before the confer- 
ence there were millions of people 
in the neutral nations and in the 
allied countries as well who honestly 
believed that the United States, rath- 
er than the Soviet Union, was the 
major threat to the peace of the 
world, or at least an equal threat. 


American Bar Association Journal 


I recall that when Mrs. Nixon and 
I visited India, the Chief Minister of 
Mysore, at a dinner in our honor, 
made this statement: “There are two 
great threats to the peace of the 
world today. The one is presented by 
the Soviet Union. The other is pre. 
sented by the United States. There 
should be a wedding between these 
two great aggressive powers. India 
should serve as the high priest at the 
wedding.” 

“Ridiculous!” some of you say, but 
millions of people in the non-Com- 
munist neutral world believe that, 
and that is what the Communists are 
telling them day after day. They 
bombard the people of the world 
with their proposals for banning the 
bomb, for proportionate reduction 
in armaments. These plans seem 
very plausible at first glance, but if 
adopted in the form that the Com- 
munists have proposed, they would 
be catastrophic for the United States 
and for the free world. 

And then came the Conference. 
By one dramatic stroke, the President 
put the emphasis on what we lawyers 
would call the “but for’ step which 
must be taken before any disarms- 
ment program can be put in effect- 
inspection procedures which would 
guarantee against surprise attack. By 
this move, for the first time since 
World War II, the United States is 
finally off the defensive and on the 
offensive upon the great issue ol 
peace. 


Two Major Tests... 
Success or Failure? 


There are two major tests as to the 
failure or success of an international 
conference of this type. First, did it 
avoid the surrender of any free world 
interests? On this count, I think we 
will agree the Conference was ai 
unqualified success. 

The second test of its success 0! 
failure is, did it make progress fo! 
peace? In analyzing this question, 
we must first consider a very sober 
ing thought: The Soviet leaders did 
not change their position one iota 
on the two great issues considered 
at the Conference, disarmament and 
unification of Germany. 
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This does not mean, however, that 
the Conference made no contribu- 
tion toward the objective of peace 
or toward the solution of these issues. 
| think Secretary Dulles put it very 
well on his return when he said, 
“Before the Conference, there were 
differences between the free nations 
and the Soviet Union. Those same 
differences existed after the Confer- 
ence. But before the Conference, 
there was a considerable risk that 
those differences would result in war. 
The chance of their resulting in war 
has been substantially reduced as a 
result of the Conference.” 

What we must realize is that the 
Geneva Conference was not an end 
in itself. It was a means to an end. 
As the President said before going 
to Geneva, the purpose of the Con- 
ference was not to settle these com- 
plicated issues but to develop, if we 
could, the spirit and the procedures 
which would improve the chance for 
reaching agreement on such issues at 
later conferences at the negotiating 
level. In that respect the Confer- 
ence was without question a success 
because, if the spirit of belligerence 
and ill will which existed before 
Geneva had continued, there would 
have been no chance whatever for 
any discussion on substantive points 
of difference to succeed. 

As a result of the Geneva Confer- 
ence, the differences we have can, 
and we hope now will, at. least be 
discussed in a conciliatory atmos- 
phere and, as lawyers, we know that 
if we are going to effect a compro- 
mise we must begin with at least an 
atmosphere of conciliation. 

But now the real test comes. The 
next three or four months will tell 
us a great deal about real Soviet in- 
tentions. Let us ask ourselves some 
questions: Do they want to reduce 
international tensions by deeds? Or 
is this cordiality only calculated to 
get us to drop our guards so that 
they can gain more easily their ob- 
jective of world domination? I would 
say that, certainly, until they give us 
feason to conclude to the contrary, 
we should give them the benefit of 
the doubt. 


Their co-operation at the recently 


Vice President Nixon 
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concluded Atoms for Peace Confer- 
ence in Geneva was a good omen. If 
the same attitude they displayed 
there continues, we can hope, at 
least, for some positive progress to- 
ward peace being made at the For- 
eign Ministers’ Conference in No- 
vember. 

Here are some steps which the 
Communists can take which would 
go a long way toward proving that 
they honestly want to reduce ten- 
sions and to live in peace with the 
rest of the world: 

(1) Agree to free elections and 
the unification of Germany. 

(2) Withdraw the Chinese Com- 
munist troops from Korea and agree 
to free elections and the unification 
of Korea. 

(3) Agree to the President's aeri- 
al inspection plan and thereby pave 
the way for disarmament. 

(4) Dismantle the barbed wire, 
the land mines, the watch towers, 


the machine guns of the Iron Cur- 
tain which divide the peoples of 
Europe. 

(5) Give freedom to the satellite 
countries. 

(6) Curtail the activities of Mos- 
cow-controlled Communist organiza- 
tions in free nations. 

What they do on these basic issues 
will determine whether there is a 
real thaw in the cold war or just a 
brief warm spell before an even big- 
ger freeze. 

In the meantime, we come to a 
basic question for the United States 
—what should our policy be? 

If, as a result of this Conference, 
we allow the West to be divided, if 
we weaken our defenses, Geneva will 
have been a disaster to the cause of 
freedom. The President, the Secre- 
tary of State and all the leaders of 
this Administration are determined 
that this shall not happen. 

One of the major reasons for the 
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change in Soviet tactics was un- 
doubtedly the strength which the 
free world had developed. Our pol- 
icy of strength and firmness was 
working. Now is the time to con- 
tinue this, not to change it, and so 
our course is clear. These are things 
we must do: 

First, maintain our military 
strength, and assist our allies to 
maintain theirs. 

Second, keep the economy of the 
United States sound, strong, produc- 
tive and free. 


American Productivity... 
The West’s Greatest Asset 


We must never forget that the great- 
est asset the free world has today is 
the productivity of the American 
economy. Six per cent of the world’s 
people produce over one half of the 
world’s goods in the United States. 
We can be thankful, as we sit here 
tonight, that we are enjoying the 
greatest prosperity in our history in 
either war or peace. This has come 
about because we have given the 
American economic system a chance 
to work. 

Let us never lose faith in the fun- 
damental American idea that the 
primary source of a nation’s pros- 
perity and productivity is private, 
rather than government, enterprise; 
that government action should sup- 
plement rather than supplant indi- 
vidual action, and that government 
should act only when individuals 
cannot do the job more effectively. 

In addition to maintaining our 
military strength and keeping the 
economy of the United States sound 
and strong, I think that we must 
support a fair, sane and effective 
program for dealing with the Com- 
munist subversion in this country. 

With your indulgence, may I di- 
gress here for some brief general 
comments on this subject? Let us 
recognize at the outset that the Com- 
munist Party of the United States 
is not an American political party. 
It is a foreign-controlled conspiracy 
whose members owe their allegiance 
to a foreign power. Let us also ad- 
mit, honestly, that the way to deal 
with this conspiracy is a problem 
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which particularly troubles lawyers 
concerned, as we should be, with 
maintaining the delicate and neces- 
sary balance between security on the 
one side and freedom on the other. 

We don’t have any difficulty—or 
very little, at least—in justifying the 
prosecution of members of the con- 
spiracy when they violate the laws 
of the land or denying them the 
privilege of government service. And 
may I say that Attorney General 
Brownell and J. Edgar Hoover are 
doing a magnificent job in protect- 
ing the security of the nation while 
safeguarding constitutional proce- 
dures in this country. 

While we have little disagreement 
on these points, I find that many 
lawyers find it difficult to justify, dif- 
ficult to understand, congressional 
investigation of Communistic activi- 
ties. In times past, much of the criti- 
cism of congressional investigations 
in this field was directed to proce- 
dures rather than to the substance. 
But even in recent weeks, when com- 
mittees with admittedly fair proce- 
dures have been conducting investi- 
gations in this field, the criticism 
continues. 

It is quite apparent that the basic 
objection of most of the critics is not 
how the committees investigate in 
this field, but what they investigate. 

Some of them contend that we 
should leave this problem to the 
courts, but, as you know, the courts 
can move only when a crime is com- 
mitted. This may be too late when 
dealing with a conspiracy of this 
type. 

Others say, “Leave investigations 
to the FBI; they are experts.’”” No 
truer statement could be made, but 
the FBI can investigate only; it can- 
not expose; it cannot institute prose- 
cution. 

Still others contend that congres- 
sional committees are limited con- 
stitutionally to investigations which 
are conducted for the specific pur- 
pose of developing legislation. But I 
submit an outstanding authority to 
the contrary. Woodrow Wilson de- 
clared that there were three legiti- 
mate functions of congressional in- 
vestigating committees: (1) deter- 
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mining what laws to enact; (2) 
checking the executive branch's en. 
forcement of law; and (3) info ming 
the public. He said that this fune- 
tion, informing the public, was per: 
haps the most important of all. 

I can testify tonight from experi- 
ence that against Communist activity 
which is by nature, and definition, 
secret and conspiratorial, there is no 
more effective weapon than expo- 
sure. I see no need for lawyers to 
take an apologetic attitude on this 
issue. In my opinion, properly con- 
ducted congressional investigations 
of Communist activities deserve the 
full support of the lawyers of the 
United States. 

Now I wish to draw a distinction. 
We must constantly be on guard 
against the error of confusing par- 
ticipation in the Communist con- 
spiracy with free discussion of Com- 
munist theory and practice. The 
Communist conspiracy should be ex- 
posed and its members prosecuted 
when they violate the laws of the 
land, but Communist theory and 
practice should be freely and objec- 
tively discussed in our schools and 
by our public information media. No 
matter how repugnant an economic 
or political theory may be, we must 
never make the error of suppressing 
free discussion of it. 

Communist teachers, of course, 
cannot qualify to teach the truth 
about Communism because they are 
under discipline to misrepresent 
rather than to present it in its true 
light, but we must recognize that the 
great and decisive battle in the world 
today is neither economic nor mili- 
tary; it is a battle of ideas. The best 
answer to a false idea is not ignor- 
ance; it is the truth. 

Twenty-one American boys of the 
thousands who were captured in 
Korea chose Communism. Twenty 0! 
those twenty-one had never heard ol 
Communism before their capture 
except as a dirty word. May I suggest 
also that while we are teaching the 
truth about Communism to our 
young people we need also to do a 
more effective job of teaching the 
truth about the United States. You 
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can call it trite if you will, and may- 
be it is, but I say let us emphasize 
some of the good things about our 
country as well as some of the bad. 

What shall we tell them? 

Well, we are told that our so-called 
capitalistic system favors the em- 
ployer and penalizes the workers. 
But today the 60 million wage earn- 
ers of America enjoy the highest 
standard of living any people have 
ever known in the world’s history. 

We hear that our freedoms are 
being chipped away, but in no coun- 
try in the world is the freedom to 
speak, to travel, to worship, to work, 
to invest, to save, greater than it is 
in America. 

We are told that we are a cultur- 
ally backward people. But there are 
more American young people in col- 
leges and universities today than in 
all the rest of the world put together. 

We are supposed to be selfish and 
materialistic. But there are more 
hospitals, more charitable institu- 
tions in the United States than in all 
the rest of the world. 

No American, no one in this au- 
dience, can condone the inequality 
of opportunity of our Negro popu- 
lation, but the 14 million Negroes 
in the United States own more auto- 
mobiles than all the residents of 
Russia or the 200 million Negroes 
who live in Africa. 

We are called war-mongers and 
imperialists. What is the truth? Here 
is the objective of American foreign 
policy as I see it: From 1945 to 1955, 
we spent $362 billion for military 
preparedness at home and $57 bil- 
lion for economic and military aid 
abroad. Fifty-two thousand Ameri- 


cans died in World War I, 296,000 
died in World War II, and 33,000 
died in Korea. Three million young 
Americans are under arms today. 

Why? Why this huge expenditure 
of money and manpower? 

Not because we want territory, be- 
cause we have never asked for any, 
we have acquired none. Not because 
we want the countries we aid to be 
dependent upon us, but because we 
want them to be strong enough to be 
independent of us or of any foreign 
domination. Not because we want 
war, but because we want peace. The 
only war we want to wage is the war 
against poverty, misery and need in 
the world. That is why we have of- 
fered to share with the world the 
benefits of peace-time atomic energy. 
That is why we have offered to set 
aside a portion of the savings from 
any disarmament program for aid- 
ing underdeveloped countries. 

The United States is willing to ac- 
cept any proposal for peace in the 
world today except one that would 
mean surrender of our own liberties 
or the liberties of others, or one that 
would mean acquiescence in the en- 
slavement of any peoples in the 
world. 

As Woodrow Wilson said here in 
Philadelphia back in 1912: “A patri- 
otic American is never so proud of 
the great flag under which he lives 
as when it comes to mean to other 
people as well as to himself the sym- 
bol of hope and liberty.” That was 
the American position in 1912. It is, 
I believe, our position today, and it 
is one of which we as Americans can 
justly be proud. 


May I close on a note of hope? 
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The cause in which we believe will 
prevail and it will prevail because 
we are on the right side, the side of 
freedom, justice, good will, belief in 
God, against the forces of slavery, 
tyranny, hate and atheism. 

As Rajagopalacharia, one of the 
world’s wisest men, told me in India, 
“Communism carries within itself 
the seeds of its own destruction be- 
cause it runs contrary to the nature 
of man.” For centuries, man’s strug- 
gle has been against tyranny and for 
freedom. It is the Communist idea 
which is static, reactionary, tyranni- 
cal and despotic. We must never 
forget that ours is the revolutionary, 
progressive, dynamic idea. 

And we can be thankful tonight 
that America is blessed with leader- 
ship in our international relations 
which is as dedicated and as able as 
any we have had in our 165 years as 
a people. And may I say, also, that I 
believe that we can be proud that 
the President and Secretary of State 
are not the only ones to provide such 
leadership. The responsible leaders 
of both the Democratic and the Re- 
publican Parties in the House and 
Senate of the United States have 
made it possible for this nation of 
160 million people to speak as one 
voice in its dealings with other na- 
tions at the conference table. 

And so may I urge you, as lawyers, 
the opinion-makers of your com- 
munities, to help create the grass- 
roots support for policies which will 
be right rather than expedient, for 
policies which will help make the 
American dream of freedom, op- 
portunity and peace a reality, not 
only for ourselves but for peoples 
throughout the world. 
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The Rights of Newspapers: 


May They Print Whatever They Choose? 


by Eustace Cullinan + of the California Bar (San Francisco) 


® Nearly everyone thinks that some innate genius qualifies him to know how both 
the Government and the press should be operated, Mr. Cullinan observes, and 
any person expressing his personal ideas on the operation or control of the press 


should possess some qualification in addition to the inborn and _ inspirational 


genius which we all possess. 


For three years while attending law school, Mr. Cullinan earned his entire liv- 


ing as a full-time newspaper reporter on a large San Francisco newspaper. He 
covered police, the courts, federal and state, and city and federal offices. There- 
after, for twelve years he derived a “substantial part” of his income from writing 
editorials and special articles for the same newspaper through the stormy days 


of the fire and earthquake and the stormier Graft Prosecution. He was the attor- 


ney for the newspaper for many years, and has a first-hand acquaintance with the 
problems of reporters, editors and publishers. 





= Let me start by saying that I have 
read the article entitled “Fair Trial 
and Free Press” by Edwin M. Otter- 
bourg, of the New York City Bar, 
in the JouRNAL of October, 1954, 
and the article entitled “The 
Iwo Bulwarks of Liberty, a Free 


also 


Press and an Independent Judici- 
ary” by Elisha Hanson, of the Dis- 
trict of Columbia Bar in the Jour- 
NAL of March, 1955, and after nearly 
completing this article, I read the 
article on the Bill of Rights by At- 
torney General Brownell in the 
June, 1955, issue. 

This article, however, is not con- 
cerned with abuses by the press, or 
courts in contempt cases in civil or 
criminal trials. Nor is it concerned 
with the law of libel. The subject of 
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this article is the conflict between 
freedom of the press and the right 
of government to protect the sover- 
eign people, and the security of the 
nation, against publications tending 
to mislead the public in the dissem- 
ination of information, as distin- 
guished from comment, on issues of 
domestic or foreign policy; and the 
constitutional right of the people to 
be protected against deception by 
the press to whom such freedom has 
been granted. Mr. Hanson concedes 
too much, it seems to me, when he 
insists that freedom of the press is a 
right of the people and that the 
publishers are their trustees, just as 
he claims too much in contending 
that newspapers have a right to pub- 
lish whatever they choose, free of 


restraints from courts or govern 
ment. 

Historically, as 1 expect to show, 
the fight against censorship and re- 
straint was for freedom of speech and 
of discussion, in print or otherwise. 
That was viewed, properly, as a right 
of the individual, no matter whether 
his mode of expression was oral, 
script or print. The First Amend- 
ment bracketed in one phrase the 
prohibition that Congress shall make 
no law “abridging the freedom of 
speech or of the press’’. So the press, 
as such, has no greater freedom than 
has John Doe or Richard Roe, but it 
has the same freedom as any indi- 
vidual, no more and no less. Inas- 
much as the press, regarded as. an 
institution, actually speaks for a wide 
and constantly growing circle of 
readers, and thus has a great and in- 
creasing influence on public opinion, 
each publisher, though exercising 
only his own individual freedom, has 
a greater responsibility to his readers 
and to the nation and so is a quasi 
trustee, but not a trustee in the tech- 
nical legal sense. But if, as Mr. Han- 
son suggests, the publisher is a trus- 
tee of the people’s right to a free 
press, then there is a public trust 
over which both courts and govern- 
ment have an unquestionable right 
to supervision and control. And if, as 
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| view the situation, the press is only 


exercising the individual freedom 
of the publisher, it is subject to a 
more limited control, as a quasi pub 
lic agency, under the principle that 
an individual must so use his own 
property or right as not to injure 
the property o1 rights of either the 
public or any other individual. Mr. 
Hanson’s position is extreme, and to 
my mind dangerous, for both press 
and public. 

The modern press, with its huge 
circulation and influence, is some- 
thing more than a purveyor of news 
and opinion. It is a mirror of con 
life, atti- 
tudes, its problems, its wisdom, and 


temporary reflecting its 


its silliness. Its function is to pro- 


vide entertainment, as well as in 
formation and instruction. 
the the 


tion of printing in England in the 


From time of introduc- 


middle of the fifteenth century and 


the subsequent origin of newspapers 
in the English language there has 
been criticism in Great Britain and 


(later, of course, but early) in this 


country of the press, as of the weath- 


er, but until recently nobody seems 


to have known what to do about 


either. Meteorology, aided by radio 


and rainmaking, has made some 


progress toward solution of the 


weather problem, at least to the ex- 
tent of reasonably reliable predic- 


tion, and now in this nation the 


Federal Government (despite Mr. 


Brownell’s article) indicates a ten 


tative activity toward making the 
American press in the public inter 
est, if not less free, at least more re 


sponsible, through application of 


the commerce and welfare clauses 
of the Constitution: those open 
doors through which the Federal 


Government has effectively invaded 
and limited the reserved rights of 
the states and many rights of the 
private citizen. The campaign for 
regulation of the press (if it may 
as yet be called a campaign) is open- 
ing with an anti-trust suit charging 
the American Newspaper Publish- 
ers’ Association with having con- 
spired unreasonably to restrain trade 
in advertising. The first target of 
seems to be the 


the Government 








custom of paying a uniform com- 
mission of 15 per cent to advertis- 


agencies. If the Government 


ing 
makes the current suit stick it will 
clear the way to attacking other es 
usages in 


tablished long tolerated 


newspaper and magazine advertis 
ing. 

The security, as well as the dan- 
the 


practical difficulty of keeping it by 


ger, of free press, lies in the 


definite law, regulation or judicial 
decisions within the bounds of what 
is or has been currently regarded as 
decency, honesty and justice: (three 
flexible norms that change with the 


times) and to do this without im- 
pairing the measure of freedom of 
both reporting and discussion which 
we all regard as vital to a govern- 
ment such as ours, in which public 
opinion is the ultimate, sovereign 
and decisive force. 

But despite the difficulty of avoid- 
ing a “void for vagueness” attack 
on any such restrictions, they can 
be made at least as definite as some 
of the provisions of the anti-trust 
and fair business practices statutes, 


federal and state. 


A Regulated Press .. . 
Whose Fault Will It Be? 


The press often has been its own 


worst enemy and has carried the 


seeds of its own undoing. Is the 
press headed for control similar to 
that imposed on labor unions and 
employers by the Taft-Hartley Act, 
and on industry by the anti-trust 
and fair business practices statutes, 
state? If so, the 
itself 


will not), but at least it might im- 


federal and press 


ought to blame (though it 


prove the prospect by corrective 


What 


suggested and by whom? 


measures now. measures are 

In a recent press conference one 
reporter corrected an allusion made 
reter- 


by President Eisenhower by 


ring to a statement made by Thom- 
as Jefferson on January 16, 1787, in 
a letter to Edward Carrington in 
which Jefferson said that as between 
without 


a government newspapers 


and newspapers without govern 


ment he would not hesitate to pre 


fer “the latter’. 
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Unfortunately the attitude of 


some newspapers and newspapet! 


writers (and photographers)  sug- 
gests that they also prefer newspa- 
pers without government. Witness 
the arrogant contention that a news- 
paper writer may not be compelled 
by court or legislative committee to 
disclose the source of a published 
statement affecting the public weal 
or the reputation of a private citi- 
zen; the indignation of a portion of 
the press against the Pentagon or- 
der requiring “handouts” and news 
on defense subjects to be submitted 
for clearance to the Secretary of De- 
fense three days before being re- 
leased and all military men in 
charge of public information for the 
different services to be “topped” by 
$14,800 a year civilian superiors not, 
as of then, selected, especially il 
such order were made applicable to 
a “topflight” U 
olf the New 
sumably receives a salary in excess 
of $14,800 


deemed fitter to determine what mil- 


S. military analyst 
York Times who pre- 
and is therefore to be 
itary information should be given 
out by the agencies to whom the de- 
fense of the nation has been entrust- 
ed. (See Time, April 18, 1955, page 
58 and also May 9, 1955, page 80.) 
The press complain now that the 
man selected to be in charge was 
had 


information 


one whose chief experience 


been in withholding 
rather than giving it out. This dis- 
mayed the Washington correspond- 
ents who complained to President 
Eisenhower at his press conference. 
The President accepted responsibil- 
that 
years and three months I have been 


ity and said “for some two 


plagued by inexplicable leaks in 
added that 
some of the information is the kind 
that 


this government”, and 


foreign intelligence systems 
spend thousands and thousands to 
get. This reproach, which seems to 
me to verge on an implication of tur- 
pitude, does not appear to have ex- 
cited the press or produced any pro- 
testations of contrition or resolutions 
of amendment. 

The smart reporter who correct- 
ed President Eisenhower's reference 
to Thomas 1787 


Jefferson's state- 
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ment overlooked the fact that Jef- 
ferson was not an uncritical admire: 
of the press of his time, for in 1798 
he boasted in a letter to Samuel 
Smith that early in life he resolved 
never to put a sentence in any news- 
paper and had kept that resolution 
and had great reason to be content- 
ed with it. And later (in 1807) Jef- 
ferson in a letter to John Norvell, 
remarked “Nothing can now be be- 
lieved which is seen in a newspa- 
per”, and “I read but one newspa- 
per—and that more for its advertise- 
ments than its news.” He was, of 
course, speaking of the press in his 
time. 

One attitude of the press, or at 
least of one newspaper, is likely to 
give aid and comfort to any govern- 
ment approaching regulation of the 
press through the constitutional por- 
tals of the commerce and welfare 
Wall 
Street Journal of May 20, 1925, quot- 
ed by H. L. Mencken in his Dic- 
tionary of Quotations, described a 


clauses. An editorial in the 


newspaper as a private enterprise 
owing nothing to the public which 
grants it no franchise, is affected with 
no public interest and is the “prop- 
erty of its owner who is selling a 
manufactured product at its own 
fuk’. tn @ technical 
sense this may be literally true, as 
it is of a distillery, a pharmaceutical 
company, a cannery and any manu- 


limited and 


facturing corporation which issues 
None tainted 
comestibles or potables for human 


securities. may sell 
consumption or any other poison 
and all are under some degree of 
federal regulation calling for truth 
in advertising or labels. 

The phrase “manufactured prod- 
uct” in the Wall Street 
editorial was unfortunate 
primarily a newspaper sells infor- 
mation, entertainment and opinion, 


Journal's 


because 


and it molds public opinion, the 
sovereign force in a democratic gov- 
ernment, such as this republic is 
supposed to be, and thus affects the 
public interest ty the correctness of 
its statement of facts, by its opin- 
ions and also by its selection of the 
facts, even of those correctly report- 
ed, and by the omission of facts 
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which it fails to report 

Furthermore, today every newspa- 
per, whether published in small 
towns Or large, is engaged to some 
extent in interstate commerce and 
is subject to the federal laws affect- 
ing interstate commerce and also to 
postal regulations to the extent of 
its use of the mails.! 

Unless the press will police itself 
in the matter of unfair and scandal- 
ous and slanted reporting, it may 
expect, in time, regulatory or puni 
tive measures by way of legislation 
or judicial decision. 

How far can the federal or any 
state government go, under the fed- 
eral constitutional guaranty of free 
dom of the press, in exercise of au- 
thority derived from the commerce 
and welfare clauses? 

Can government hold newspapers 
responsible civilly or criminally for 
false statements made in advertising 
as it does in the case of vendors of 
securities or medicines, or canned 
foods? And if not, why not? Or must 
it view the newspapers as mere bill 
boards without responsibility? In 
the main, big industrial and mer- 
chandising advertisers cling closely 
to the truth. Not so with manutac 
turers of some proprietary medicines. 

Can government treat newspapers 
as having a semi-public character, 
such as all have and most protess 
to have, and so hold a newspaper 
responsible for false or unqualified 
half-truths 


which are designed or have a ten- 


statements of fact or 


dency to deceive or mislead public 
opinion on matters bearing on the 
public welfare such as politics, do 
mestic or foreign, sex morality o1 
crime? If not, why not? 

Is a newspaper’s duty to its read- 
ers or the public less or greater than 
that of a purveyor or manufacturer 
of patent medicines or whiskies or 
pharmaceuticals? Can a newspaper 
be held responsible civilly or crim- 
inally by government for statements 
of purported fact made by its own 
or syndicated columnists such as 
Westbrook Pegler, Drew Pearson or 
Walter Winchell? Or for falsehoods 
or half-truths tending to irritate or 
provoke foreign governments and so 
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intensify the hazards of our national 
security? 

Can government regulate frivoli- 
ty or silliness in the press as current- 
ly evidenced by the so-called “comic” 
sections and gossip columns and oth- 
er “features’’? 

What and where is the borderline 
between mis-statement of fact and 
legitimate freedom of discussion re- 
specting the public interest? Mark 
Twain's advice to Kipling to “first 
get your facts and then distort them 
as you please” is not the answer. 
Nor does the qualifying word “al- 
legedly” protect a defamer. 

I must say here, however, in fair- 
ness to the press, and as a lawyer 
who has had to do with libel cases 
on the defense side, that newspapers 
seldom publish libels wantonly; they 
endeavor carefully to avoid pub- 
lishing libels, but sometimes slip in- 
nocently, through mistake of facts; 
and many libel suits that are filed 

1. Associated Press v. U.S., 326 US. 1, 65 
S.Ct. 1416: 89 L. ed. 20-3; Oklahoma Press 
Publishing Co. v. Walling, 327 U.S. 186: 66 
S. Ct. 494; 90 L. ed. 611; Indiana Farmers 


Guide Publishing Co. v. Prairie Farmers Pub- 
lishing Co., 293 U.S. 268, 55 S. Ct. 182: 79 L. ed 
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should never have been commenced 
for almost any newspaper will pub 
lish a satisfactory retraction if caught 
in a mistake, and often no real dam 
age has been done to the plaintiff's 
reputation. 

Abuses, though long tolerated and 
seemingly secure against reform, are 
usually stopped in the long run, 
sometimes by sudden, unexpected 
and thorough-going action as in the 
case of racial segregation. Does the 
concentration of circulation in the 
hands of a few “press barons” by the 
extension of chains and syndicates 
put a dangerous power over the 
which may _ be 


public opinion 


deemed as inimical to the welfare 
of the people or the state as are 
trusts and monopolies, and so call 
for protective “regulation? 

Can the modern newspaper, pat 
ticularly the chains and news week 
lies, in view of their immense cil 
culations and influence, be regulat 
ed as partaking of the nature of a 
public utility though not operating 
under a franchise from any govern 


ment? 


Freedom of the Press... 
Its History in England 


Any attempt to answer the fore- 
going questions will be aided by a 
brief examination of the history of 
freedom of the press in England, the 
United 


States after adoption of the first four- 


American colonies, and the 


teen amendments. 
The 
1787, contained no guaranty of free- 


Constitution, as drafted in 
dom of the press or of discussion. 
The First Amendment, made appli- 
cable by the Fourteenth to the 
states and their residents, which be 
came December 15, 1791, 
says that “Congress shall make no 


effective 


law abridging the freedom of speech 
or of the press.” An understanding 
of the import and limitation of that 
phrase calls for some historical back 
ground. 

It is imperative, in reviewing the 
history of press freedom to keep in 
mind a penetrating and significant 
distinction, pointed out by Professor 


Clyde C. Duniway in a treatise en 
titled “The Development of Free 


dom of the Press in Massachusetts 

published by Longmans Green and 
Company for Harvard University in 
1906. The treatise covers more scope 
than its title and is indeed, though 
long out of print and hard to come 
by, one of the most authoritative 
and suggestive works in the English 
language on the subject of freedom 
of the press. I was fortunate in hay 
ing the use for this article of the 
author’s copy, now belonging to one 
of his sons who is my partner in 
our law firm, which was founded by 
two thirds of a 


two of his uncles 


century ago. 


Professor Duniway reminds his 
that 


in England under the 


readers freedom of the press 
Tudors and 
Hanoverians, and in 


Stuarts and 


the American colonies under the 
Georges and royal governors, had a 
meaning all its own. Those mon- 
archs, especially the earlier ones, 
ruled under a claim of divine right, 
which was widely though not unani 
mously acknowledged, so that any 
criticism of the government was re 
garded as a form of blasphemy; and 
that was also the attitude of some ol 
the royal governors of American col 
onies. Professor Duniway also points 
out that many of the earlier regula 
tions for licensing or censorship of 
the press were really aimed at free 
dom of discussion since the press ol 
those times was more active in po 
litical than in 


controversy repart 


ing the facts of ordinary news 
events. But despite censorship and 
attempts at suppression there were 
always individuals who spoke out in 
defiance of royal or parliamentary 
decrees. 


From the earliest days of printed 


“news letters’, or “diurnals’, o1 
pamphlets, complaints have been 
made of the liberty which they 


abused. Before the abolition of the 
Star Chamber in 1641 the publica 
tion in England of domestic news 
and comment was an unlawful and 
dangerous activity. The earlier “di 
favorite 


urnals’”’ were weeklies. My 


and familiar Sir Thomas Browne 
opens his Religio Medici (written 
about 1635 and printed in 1642) 


bv an address to the reader, in the 








course of which he says 


Had not almost suffered 


by the 


every man 
Press, or were not the tyranny 
thereof become universal, I had not 
wanted reason for complaint; but in 
times when I have lived to behold the 
excellent 


highest perversion of that 


invention, the name of 
defamed, the Honour of Parliament 
depraved, the Writings of both de- 


pravedly, anticipatively, counterfeitly 


his Majesty 


imprinted; complaints may seem ridic 
ulous in private persons; and men of 
my condition may be as incapable of 
affronts, as hopeless of their repara 
tions 


Browne wrote his Religio before the 
passage of the Licensing Act of 1643. 
libel 


rather as a crime tending to excite 


In those days was regarded 
breaches of the peace than as a civil 


injury for which compensatory ot 
punitive damages might be grant- 
ed to a defamed individual. Pollock 
and Maitland in their History of 
English Law Before 


Edward I tell us (Volume 2, page 


the Time of 


336) that the King’s court gave no 
action for defamation and that the 


earliest known action comes from 


1356 and was complicated with con- 
page 
536.) The church tribunals had been 
allowed to punish defamation as a 
page 537.) Public 
opinion of the multitude counted 
for little 


tempt of court. (Volume 2, 


sin (Volume 2, 


until fairly recent times 
when universal suffrage came in. 
Probably 


cited 


the most famous, often 


and seldom read declaration 
in favor of unlicensed printing is 
John Milton's But 


“unlicensed printing” to John Mil- 


Areopagitica. 


ton meant something quite differ- 
ent from the phrase “freedom of the 
press’”’ as used in the Bill of Rights. 
Milton in his public and private 
career was a difficult person to get 
along with. During the civil com- 
motions he wrote controversial tracts 
on the Puritan side but it may be 
doubted whether he was really in 
favor of unlicensed printing favor- 
able to the other side and we may 
feel certain that he would not favor 
freedom of the press as practiced in 
Milton 


was thinking mainly of freedom of 


the United States of today. 


(Continued on page 1061) 
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A Question of Property Rights: 


The Government and Industrial Know-How 


by Robert E. Beach - Corporation Counsel of United Aircraft Corporation 


= “Know-how”—the technical data and techniques that an industrial plant needs 
for successful operation—is a property right, and one that industrial concerns take 
great pains to keep from their competitors. When the firm holds a government 


contract, however, the Government sometimes gives away the. know-how of the 


contractor. There are, of course, legitimate reasons for some of these “gifts”, but 
Mr. Beach argues that the Government is abusing its position and distributing the 
know-how of private firms broadcast among their competitors. 





® A by-product of the technical com- 
plexity and intensive specialization 
of modern industry and its products 
is the enhanced importance of know- 
how. In many enterprises today, 
know-how is a far more important 
element of the success formula than 
other traditional assets. In an econ- 
omy where the whole body of tech- 
nical knowledge is advancing so fast 
that today’s marvel is tomorrow’s 
commonplace, the company 
sessed of all the best and _ latest 
know-how in its field makes a for- 


Ppos- 


midable competitor. It can produce 
better goods at the same or lower 
prices. It can “design around” an- 
other’s obstructive patent. It is more 
likely to lead the field in product 
improvements by reducing to prac- 
tice the advanced theories and for- 
mulas of “pure” science. Contrarily, 
the manufacturer insufficient 
know-how is severely handicapped. 
He may have adequate plants, capi- 


with 


tal and labor, but he is like a farmer 


having ample acreage, equipment 
and seeds with no fertilizer. The 
farmer will raise some crops but the 
yield or quality, or both, will be 
low. Similarly, the manufacturer 
may struggle along, but if he doesn’t 
acquire the necessary know-how 
somewhere along the line, he will 
sooner or later bow to his more ag- 
gressive competition. Know-how 
transforms a collection of used 
buildings, machines and desks into 
a prosperous business. Needless to 
say, such an asset is eagerly sought 
after by industry and when acquired 
becomes one of its most highly- 
prized possessions. 

Webster defines know-how simply 
as “the faculty of knowing how’. 
The expression is used somewhat 
more specifically in industry to de- 
note the skill, technique, experience 
or art which is applied in the pro- 
duction of an article. The term em- 
braces aids 
such as designs, drawings, specifica- 


many manufacturing 
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tions, operation sheets, bills of ma- 
terial, processes, inventions, formu- 
las, technical data, trade secrets and 
numerous others. It may include in- 
ventions and expressions of thought 
properly the subject of letters pat- 
ent or copyrights. 

Unlike abstract ideas or mere mat- 
ters of opinion, know-how is the 
subject of property,? and this is so 
whether or not it is or can be pat- 
ented or copyrighted. Know-how is 
imbued with the basic elements of 
property including the unrestricted 
right of use, enjoyment and disposal. 
Che right of use includes the right 
of excluding others from use, but 
only so long as the owner seeks to 
safeguard the know-how. Further- 
more, there is no right of exclusion 
against others who come into pos- 
session of the know-how independ- 
ently and honestly. The issuance of 
letters patent or a copyright does 
not transform an item of know-how 
into property although it does con- 
fer a new property right—to wit: ex- 
clusivity after disclosure—which did 





1. Webster’s New INTERNATIONAL DICTIONARY 
(Second edition, 1952). 

2. 42 Am. Juris. 192. Compare REesTaTEMEnrt, 
Torts Section 757, Comment a, holding that 
one’s trade secret is not the subject of prop- 
erty rights, but is protected “only by a gen- 
eral duty of good faith and that the liability 
rests upon breach of this duty’’. See also 170 
A. L. R. 450. Either theory will sustain the 
conclusions of this paper. 
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1ot exist before. 

Ihe courts will recognize the own- 
er’s property rights in know-how 
and protect such rights against in- 
vasion by others through fraud, mis- 
representation, theft and all the ne- 
farious schemes sometimes pursued 
in an effort to wrest control from 
the owner. One whose rights have 
been thus invaded is not limited to 
damages at law, but may invoke the 
full range of equitable relief.* 

It is a sina qua non to all such 
relief, whether at law or in equity, 
that the plaintiff must have sought 
to safeguard the know-how from dis- 
closure and that notwithstanding his 
efforts, the defendant wrongfully ac- 
quired or made use of the know- 
how. One who freely or carelessly 
publishes or reveals the know-how 
to another cannot prevent its sub- 
sequent utilization by the other or 
the public generally. However, a 
plaintiff's disclosure made in con- 
fidence and accompanied by either 
an expressed or implied promise of 
the defendant not to disclose further 
or use the know-how, or not to do 
so except upon payment of some 
consideration, does not constitute a 
surrender of the property in the 
know-how, and the defendant's sub- 
sequent breach of the expressed or 
implied promise is remediable. As 
Justice Holmes once put it,* 

The word property as applied to 

trade-marks and trade secrets is an un- 

analyzed expression of certain sec- 
ondary consequences of the primary 
fact that the law makes some rudi- 
mentary requirements of good faith. 

Whether the plaintiffs have any valu- 

able secret or not the defendant 

knows the facts, whatever they are, 

through a special confidence that he 

accepted. The property may be de- 

nied but the confidence cannot be. 
This and similar expressions by the 
courts have led to the conclusion 
that what is being protected is the 
secret rather than the subject of the 
secret.5 

One would expect the manufac- 
turer who relies on superior know- 
how to gain or hold an edge over 
his competitors to guard well the 
secrecy of his knowledge, and this is 


invariably the practice in commer- 
cial relationships. 


Government Contractors . . . 
Their Rights Are in Danger 
There is one large segment of in- 
dustry 
know-how are in serious jeopardy 


whose property rights in 


today. Contractors to the Govern- 
ment are discovering to their con- 
sternation that 
a broad, acquisitive interest in know- 
all the 


Government’s interest is detrimental 


their customer has 


how. In_ nearly instances 
to the contractor because its objec- 
tive is to broadcast the know-how, 
thus impairing or destroying ipso 
facto the property right. Sometimes 
indeed the Government seeks know- 
how for the purpose of releasing it 
to the owner's existing or potential 
competitors to assist them in manu- 
facturing products of the owner's 
design. 

Actually no one in government 
procurement circles admits any in- 
tention of destroying or seizing prop- 
erty rights. On the contrary many 
strong professions of the importance 
of securing to industry the property 
rights in know-how have emanated 
from high quarters.* But the clauses 
and demands which government 
contractors encounter daily seem en- 
tirely unrelated to the lofty prin- 
ciples of such policy enunciations.* 
There are three principal avenues 
through which the Government has 
reached for industry’s know-how. 

Patents and Patent Rights. It has 
been for several years the stated pol- 
icy of the Armed Services to acquire 
certain patent and related rights 
from contractors. Section IX, Part I, 
of the Armed Services Procurement 
Regulation (ASPR) codifies Depart- 
ment of Defense policy in this field 
and “prescribes contract clauses for 
the purposes of protecting the Gov- 
ernment against patent risks in sup- 
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ply contracts and securing to the 
Government the patent rights to 
which it is entitled under research 
or development contracts”.® Provi- 
sion is made for licenses under fore- 
ground and background patents, 
and also for the transfer of title to 
foreground patents. The conditions 
defined each li- 
transfer is to be obtained 


by the Government. Generally, li- 


are under which 


cense ol 


cense rights are to be sought from 
contractors only in research or de- 
velopment contracts, where money 
or other assistance is to be furnished 
by the Government in support of the 
contractor’s work. 

Industry has little quarrel with 
the principles enunciated in ASPR 
IX. Minor improvements should be 
made in the regulation,’® but on 
the whole it represents a workable 
system. It is the administration of 
ASPR IX by government personnel 
that has failed so miserably. Strained 
interpretations and misapplication 
distorted a 
Govern- 
ment representatives sometimes de- 


of clauses have badly 


basically fair document. 
broad 
enough to include the right to re- 
produce the article itself where 
ASPR IX calls only for the right to 


reproduce drawings or data. Fur- 


mand reproduction rights 


thermore, some procurement officers 
are insisting on obtaining patent li- 
censes in production contracts even 
though the obvious intent of ASPR 
IX is to secure such rights for the 
Government only under research 
and development contracts. 
Reproduction Rights. In the past 
four or five years the Government 
has evidenced increasing interest in 
a category of know-how vaguely de- 
scribed as “reproduction rights”. Fot 
a number of years earlier there had 





3. Restatement, Torts Section 757, Com- 
ment e. 

4. DuPont Powder Company v. Masland, 244 
U.S. 100, 102, 37 S. Ct. 575 (1917). 

5. Schavoir v. American Rebonded Leather 
Company, 104 Conn. 472, 133 Atl. 582 (1926); 
RESTATEMENT, Torts, Section 757, Comment b; 
170 A.L.R. 452, et seq. 

6. Compare RestaTemMents, Torts, Section 757 
Comment c. 

7. See Fourth Annual Report of the Con- 
gressional Joint Committee on Defense Pro- 
duction, October 20, 1954. With respect to the 
aviation industry, see Reports of the Morrow 
Board (1925), Lampert Committee (1925), 
Federal Aviation Commission (1935), Finletter 


Committee (1948) and Congressional Aviation 
Policy Board (Brewster Committee, 1948). 

8. This conflict is unusually well illustrated 
by the contrast between the introductory poli- 
cies laid down in Para. 9-050 of the Air Force 
Procurement Instruction (December 1, 1954) 
and the “working” policies in Para. 9-151. 

9. ASPR 9-100 (as revised June 23, 1954). 

10. At least since 1951 numerous more or 
less related efforts have been undertaken with- 
in the Department of Defense to modify 
ASPR IX. The latest draft available at this 
writing would correct a number of inequities 
in the existing regulation. It would also for 
the first time deal with the “technical data” 
category of know-how. (See infra, page 1026). 
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been in the patent license clauses a 
paragraph substantially similar to 
the ASPR 
grants to the Government “the right 


the one now in which 
to reproduce, use and disclose tor 


governmental purposes (including 
the right to give to foreign govern 
ments for their use as the national 
the States 


demand) all or any part of the re 


interest of United may 
ports, drawings, blueprints, data and 
technical information specified to be 
the contractor to the 


this 


delivered by 


Government under contract; 
provided, however, that nothing con 
tained in this paragraph shall be 
deemed, directly or by implication, 
to grant any license under any pat 
ent now or herealter issued or to 
grant any right to reproduce any 
thing else called for by this 


tract’’.1 


con 


The danger in this clause is more 
apparent when it is understood that 
procurement 


contracts frequently 


require the contractor to furnish 
technical data and information ex- 
tending far beyond patentable in 
ventions and including much vital 
know-how useful in reproducing the 
physical articles delivered under the 
contract. Nevertheless the clause has 
been accepted by contractors with 
out prolonged objection, apparently 
in reliance on the withholding ol 
the “right to reproduce anything 
else (except the data and informa 
tion) called for by this contract”. 
Actually, this is a very slender reed. 
The Government has the right un 
der the clause to reproduce the tech 
nical data, to disclose them for “gov 
ernmental purposes’ (whatever that 


may mean), and is not expressly 


bound to condition such disclosure 
with a prohibition against use of 
the technical data to reproduce the 
the 


Even if an implied duty to extend 


articles called for by contract. 


such a condition be imputed to the 
clause, that duty would hardly cai 
ry over to the production of articles 
not identical with those called fon 
by the contract.'? Furthermore, the 
Government is at best a careless cus 
todian of anything so fragile as the 
property rights in know-how. Thus, 
this clause 


compliance with may 
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lead to the extinction of the con 
tractor’s property rights in unpat- 
ented or uncopyrighted know-how. 

That the perils listed above are 
not idle speculation is apparent 
from examination of a draft revi- 
sion of Part 2 of ASPR IX, dealing 
with and Technical 
Data”, 
ment of Defense in December, 1954, 
The draft 


makes certain comparatively minor 


“Copyrights 
distributed by the Depart 
for industry comment. 
changes in the copyright provisions 
of the existing Part 2, but its real 
impact lies in the added provisions 
relating to “technical data’, a term 
which “includes but is not limited to 
writings, reports, books, bills of ma- 
terial, drawings (including repro 
ducibles), blueprints, photographs, 
or similar material which discloses 
technical information’’. Despite the 
sweet reasonableness of certain sen 
tences scattered throughout the di 
rective, the iron hand is revealed in 
9-209. This 


would require the inclusion in ev 


the final paragraph, 
ery contract (with a few exceptions 
not applicable to most manutfactur- 
Data 
required to be furnished, of a clause 
entitled “Technical Data—Unlimit- 
ed Right To Use’. The heart of th< 
clause is the grant by the contractor 


ers), wherein Technical are 


to the Government of the right to 
“duplicate, use, and disclose for any 
purpose whatsoever (including de 
livery to foreign governments fot 
their use as the national interest of 
the United States may require) and 
have others duplicate, use and dis 
close for it, all Technical Data de- 
livered under this contract”. About 
the only consolation afforded a con 
tractor under this proposed regula 
tion is the hope that somehow or 
other he can avoid delivering under 
the contract any know-how in which 
he seeks to preserve property rights. 

The Air Force, apparently un- 
willing to wait for establishment of 
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paramount Defense Department 
policy, issued its own regulations on 
technical data to take effect Decem 
ber 1, 1954.14 The provisions of this 
regulation are, if anything, even 
more destructive of property rights 
in know-how. It is decreed to be Air 
Force policy to obtain the right to 
reproduce, use and disclose for gov- 
ernmental all technical 


data and information which the con- 


purposes 


tract requires the contractor to fur- 
Then, in case there is any 
doubt left, the instruction baldly 
states: “In case of unpatented ar- 


nish. 


ticles any purchaser either private 
ol governmental may, as a matte! 
of general law, reproduce the arti- 
cles if it is able. Obtaining such 
reproduction rights to technical data 
and therefore 
effect on the Government's right to 


information has no 
reproduce the physical articles pur- 


chased.”"5 





11. ASPR 
Paragraph 
1952) 

12. This is so in spite of c. 645 of the Act 
of June 25, 1948, 62 Stat. 791, 18 US.C.A 
1905, which provides in part that any govern- 
ment officer or employee who “publishes, 
divulges, discloses, or makes known .. . any 
information coming to him in the course of 
his employment -. Which information con- 


9-107.1 
(d) (As 


Patents Rights Clause, 
revised December 23, 





cerns or relates to the trade secrets, process- 
es, operations, style of work, or apparatus, 
. of any person, firm, partnership, corpora- 
tion, or association . ” shall be fined or im- 
prisoned, or both, and discharged from office. 
13. Para. 9-209, contract clause, Para. (b); 
italics added 
14. Air Force Proc. Instruction, 9-151. 
15. AFPI, Para. 9-151 (b) 
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In addition to such requirements 
by contract or directive, the Govern 
ment often “requests” permission to 
reproduce drawings and _ technical 
data for transmission mainly to for 
eign governments, and in some cases 
authorization has been sought for 
the foreign government to repro 
duce or have reproduced, without 
compensation to the owner, the arti- 
cles shown by the drawings and data. 
Such rights are desired by the Gov- 
ernment even where there already 
exists in the foreign country a li- 
censee ready and willing to supply 
the articles to the foreign govern- 
ment. 

times of 
the 


Secondary Sources. In 


war and national emergency 
Government needs huge quantities 
of aircraft, ships, electronic equip 
all the 


which provide the country with its 


ment and other supplies 
defensive power. It needs these sup 
plies in far greater volume than is 
available from the productive ca- 
pacity of the industrial segment nor 
mally engaged in their manufacture. 
This demand was met in World War 
the Korean 
engagement by simultaneously ex- 
panding the plants of the primary 
producers and enlisting the aid of 
other 


II and again during 


manufacturers whose peace- 
time production was curtailed as 
unessential to the military effort. 
Thus, during World War II, compa- 
nies making passenger automobiles 
turned out aircraft and aircraft en- 
gines; refrigerator companies made 
aircraft propellers; watchmakers 
built meters and computers, and so 
on. Sometimes the conversion was 
less dramatic, as when truck builders 
turned out tanks or a producer of 
military bombers delivered bombers 
of another's design. In all the cases, 
however, the co-operation and assist- 
sistance of the designer-manufac- 
turer (primary source) was essential 
to the attainment of maximum pro- 
ductivity by the secondary sources. 
It is to the credit of 
that 


gave unstinted aid to their second- 


American in 


dustrialists they universally 
ary sources, usually without profit. 
The 


made by the primary sources came 


most valuable contribution 





in the form of technical assistance 
and other know-how furnished to 
their secondary sources. The opti- 


mum in speed, economy, quality and 
quantity of secondary source output 
can be achieved only through a free 
flow of technical assistance and 
know-how on a daily basis from pri- 
mary to secondary source. Experi- 
ence has shown time and again that 
one having the bare legal right 
to manufacture another's complex 
product may eventually succeed, but 
only after an intolerable waste of 
time, money and manpower in run- 
ning the gamut of the “trial and 
error” process. If the products thus 
evolved do match the originals in 
quality and performance, there is 
still only the remotest chance that 
they will meet the military require 
ment of interchangeability, part fon 
part, with 


those of the primary 


source and other secondary sources. 
The complexity of the modern wai 
machine, its astronomical cost, and 
the intricate demands of a military 
logistics and supply system adequate 
to carry on warfare anywhere in the 
world just do not permit the luxury 
of wasting one hour or one man in 
the attainment of overwhelming ma 
teriel superiority. 


Property Losses. . . 
No Equitable Relief 


From what has been said earlier it is 
clear that the owner of unpatented, 
uncopyrighted know-how loses his 
property rights in it by publication 
or disclosure. Thus, the co-operative 
primary source who willingly im- 
others in 
times of stress may find that he not 
only 


parts his know-how to 
has aided the war effort, but 
also created or strengthened a post- 
war competitor. Such competitors 
can be particularly potent because 
they have acquired their know-how 
and experience (and not _ infre- 
quently their plants and tooling) at 
little or no cost during the emer- 
gency period. Consequently, they 
can produce at lower cost than the 
primary source who must recover 
the cost of acquiring the know-how, 
One would normally expect equita- 


ble relief in this situation from the 


The Government and Industrial Know-How 


Government in whose interest the 
inequity originated. Yet industry has 
so far received little or no govern- 
ment co-operation in reaching a so 
lution.16 


In- 


appear 


The Government's Need for 
dustrial Know-How. 
to be several reasons why the Gov- 
know- 
how. Certain technical data and in- 


There 


ernment desires industrial 


formation are required in order 
properly to inspect, evaluate, oper- 
ate and maintain purchased articles. 
No one can logically object to fur- 
nishing all requested data and in- 
formation pertinent to these func- 
tions, and since they seldom include 
the more vital types of know-how 
associated with production methods 
and processes, there is no basic con- 
flict of interests. 

\ second purpose underlying the 
Government's acquisition of know- 
how is to assist in the production of 
articles and supplies, either by the 
Government itself or more common- 
ly by other contractors for the Gov- 
ernment. In this case the furnishing 
of the know-how is sometimes justi- 
fiable and sometimes not. Thus, as 
pointed out above, industry stands 
ready to hand over its know-how to 
the Government in times of national 
stress. On the other hand the Gov- 
de- 
pe- 


ernment has not confined its 


mands for know-how to such 
riods. One such departure is made 
in the name of industrial mobiliza- 
tion planning. Here also it may be 
argued that for patriotic reasons a 
manufacturer should be willing to 
give up his property rights, particu- 
larly if the international situation is 
so precarious that full-scale mobili- 
zation may be ordered any day. Un- 
fortunately the Government 
can appraise how real or imminent 


only 


is the emergency. Unfortunately al- 
so the Government has on occasion 
ordered secondary sources into pro- 

(Continued on page 1085) 


16. The latest Air Force regulation severely 
restricts compensation to primary sources for 
know-how furnished to secondary sources, 
forbids any agreement determining the extent 
to which orders will be prorated between 
primary and secondary sources, and encour- 
ages placement of orders with secondary 
sources “to recoup the cost” of government- 
owned facilities. AFPI, Para. 9-150 (December 
1954) 
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A Legal Note: 


The Israel Judge’s Law 


by David Goitein . Minister Plenipotentiary of Israel to the United States 


® The growth of the law in the new state of Israel is bound to be a matter of in- 
terest to lawyers throughout the world, compounded as it is of legal theories from 
many different countries against a background of religious teaching that antedates 
most European cultures. Mr. Goitein’s article points out the similarity between 
modern legal developments in Israel and those of biblical times. 





® The draft Judges Law published 
by the Israel Government has just 
reached this country. It is, accord- 
ing to an explanatory note accom- 
panying the draft, to be consid- 
ered a “fundamental law’, one of 
those laws which in the course of 
time will form the Constitution of 
Israel. Like many of the laws now 
enacted in the country it looks for- 
ward to the twenty-first century and 
backwards to the days of Moses. 
Thus the oath to be administered to 
every new judge is to be in these 
terms (Section II): “I undertake ... 
to judge the people with righteous 
judgment, not to pervert justice and 
not to shew favor.” These are the 
very words to be found in Deuteron- 
omy (Chapter 16, verses 18-19). 
Judges are to be appointed by the 
President on the advice of the Min- 
ister of Justice. The Minister, in his 
turn, can only advise the President 
on the basis of a recommendation 
of a committee of nine members. 
The chairman of the committee is 
the Minister of Justice. The other 
members are a cabinet minister, the 
Presiding Judge and one other 
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judge of the Supreme Court, the 
Law Adviser of the Government, the 
Dean of the Law Faculty of the He- 
brew University, two members of 
Congress (Knesset) and a member 
of the Law Council (Section 5). 

With one exception, which will be 
referred to later, a majority of mem- 
bers present at any meeting can 
make a binding decision. The Chair- 
man and five other members form 
a quorum. 

This committee makes 
mendations to the Minister of Jus- 
tice for the appointment of all judg- 
es, whether to the Supreme Court, 
the District Courts or the Magis- 
trates’ Courts but except in the case 
of the Supreme Court, the commit- 
tee may nominate a subcommittee 
of its members, with the Minister of 
Justice as chairman, to act for it 
(Section 7). 

The independence of Israel judg- 
es is guaranteed by Section 13 of the 
draft law which reads: “In judicial 
matters a judge is governed by the 
law alone.”’* 

But this independence, although 
absolute, is subject to a judge be- 


recom- 


having as a judge should. In the East 
there is a very ancient history of 
bribery of judges, and the moralists 
of the Bible refer to the evil so many 
times throughout the centuries that 
it must have been very prevalent. 
The words of Deuteronomy referred 
to above are followed by the order 
to judges: “Take no bribe, for a 
bribe blinds the eyes of the wise... .” 

Indeed the 
tion of justice in Palestine Israel is 
not thirty years old and the new 
state is determined to keep its Bench 
above suspicion. Accordingly unde 


honest administra- 


the proposed law a Court of Dis- 
cipline is set up to hear complaints 
against members of the Bench lodged 
by the Minister of Justice (Section 
19). 

A complaint against a judge can 
only be lodged on one of the three 
following grounds: 

(1) That he has acted improper- 
ly in the carrying out of his duties; 

(2) That he has acted in a man- 
ner unbecoming to an Israel judge; 

(3) That he has been found guil- 
ty of an offense involving turpitude. 

A judge may be suspended tem- 
porarily upon such a complaint, as 
he may be in the event of his being 
with a criminal offense. 


charged 


*A literal translation may, perhaps, give the 
feeling of the original Hebrew more clearly: 
“There is not to be over a judge any rule in 
judicial matters save the rule of the law.” 
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(Section 21). 

There are one or two striking de- 
partures from qualifications normal 
in other countries for a Supreme 
Court judge. Thus, an cpening is 
left on the Supreme Court Bench 
in Jerusalem for one who is or has 
been a judge outside Israel and “‘a 
(Section 2(c)). 
This must surely be a unique stipu- 


profound jurist” 
lation in modern legislation. The 
appointment of such a jurist is the 
exception, referred to above, to the 
rule that the committee in recom- 
mending judges to the Minister of 
Justice can do so by a majority vote. 
When a foreign judge is to be rec- 
ommended, all the nine members of 
the committee must be unanimous. 
(Section 6(c)). 

Other persons qualified to sit on 
the Supreme Court Bench are: 

(a) University 
have taught law and have had an 


professors who 


opportunity of appearing before Is- 
rael courts for at least two years; 

(b) Lawyers of at least ten years’ 
standing, five of which have been 
spent in Israel or Palestine; 

(c) Judges of District Courts for 
five years (Section 2 

District Court judges are to be 
drawn from magistrates who have 


acted as such for four years and from 
lawyers of six years’ standing. 

A judge of the Supreme Court re- 
tires on pension at the age of 70, 
of other courts at the age of 65 (Sec- 
tion 16). Otherwise he remains a 
judge until he dies, resigns, ac- 
cepts another post or is removed by 
the President as a result of a com- 
plaint by the Minister of Justice. 
(Section 15). 

The appointment of judges in Is- 
rael today follows a procedure part- 
ly laid down by the British acting 
as Mandatory over Palestine and 
partly under legislation enacted 
since the establishment of the State 
of Israel. As the law stands at pres- 
ent, judges of the Supreme Court 
are appointed by the Government, 
on the advice of the Minister of Jus- 
tice, with the consent of Parliament. 
Other judges are appointed by the 
Minister of Justice. The proposed 
law accordingly works a fundamen- 
tal change. Again, today a judge can 
be removed by the person or body 
that appointed him. This does not 
allow that complete independence 
to an honest judge that is provided 
for in the proposed law. 

Since 1948, when the State of Is- 
rael was born, many new institutions 


Special Co-ordinating Committee on 
Hoover Commission to Report Soon 


A Legal Note 





David Goitein 
Minister Plenipotentiary 
of Israel to the United States 


have been functioning: some well, 
some not so well. There is much 
public criticism of all institutions 
save one: the courts. They have 
weathered many fierce storms. They 
stand above politics and with no sus- 
picion of corruption. This must be 
a record anywhere: it is peculiarly 
so in the Middle East. The new 
draft Judges Law is intended to keep 
that record untarnished. 


® The Special Committee on Legal Services and Procedure of the Ameri- 





can Bar Association will soon prepare its recommendations regarding the 
reports of the Hoover Commission on Legal Service and Procedure, and 
of the President’s Conference on Administrative Procedure. According to 
Ashley Sellers, of Washington, D. C., the Chairman of the Spe- 
cial Committee, these recommendations will be submitted to the next 
meeting of the House of Delegates and will afford that body a basis for 
adopting a position for the Association on these important matters. The 
Special Committee is a co-ordinating committee and, accordingly, every sec- 
tion and committee of the Association should submit their views to this 
Special Committee if such views are to be reflected in the forthcoming re- 
port of the Special Committee, Mr. Sellers explains. Committees, Sections 
and Chairmen should submit their views to the Special Committee, if they 
care to do so as soon as possible. At least thirteen copies of such views 
should be submitted to Ashley Sellers, Chairman, 1625 I Street, N. W., 
Washington 6, D.C. 
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G oveRNMENT BY INVESTI- 
GATION. By Alan Barth. Viking 
Press. 1955. $3.00. Pages 220. 

This is an important and chal 
lenging book by a man who has 
been described as “one of the most 
reflective men in American journal- 
ism”. He writes from personal ob- 
servation and study of the details 
of congressional investigations. The 
book deserves wide reading and re- 
flection by laymen as well as law- 
yers: We are too apt to forget that 
“the justification of popular govern- 
ment is the willingness of the peo- 
ple to think”. It is their govern- 
ment and we are all part of it wheth- 
er we want to be or not. 

Mr. Barth describes, by direct quo- 
tation, the behavior of the investi- 
gators in one investigation after an- 
other and says (page 111), 

“The Senate of the United States 
is not likely in calmer times to view 
with pride the conduct on the part 
of a committee entrusted with its 
investigating power.” 

He begins with a chapter on the 
American balance of powers in gov- 
ernment emphasized by John Ad- 
ams in his letters to Richard Henry 
Lee, of Virginia, and others in 1775, 
the substance of which goes back to 
Aristotle. This is followed by a dis- 
cussion of the indisputable investi 
gating power of Congress, its na- 
ture, 
straints. In four chapters on “Con- 
gress and the Executive”, 
gress and the Courts”, “Legislative 
Trials” and “Self-incrimination” 
(the Fifth he gives 
us the picture of the investigating 
power in action as he has seen it 
and studied it. To one who has been 
a member of the Bar for more than 


limitations and essential re- 


“Con- 


Amendment) 


fifty years, believing in constitution- 
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al restraints and reasonable stand 
ards of behavior, the story is not 
pleasant reading. Whatever of value 
may have come out in the investiga 
tions, the behavior described is, of 
course, not necessary, either in court 
or in an investigation. Competent 
men of character, of firmness and 
reasonable toleration, can and do 
conduct such proceedings without 
it.' The professional tradition that 
justice should not only be fairly ad- 
that it should 


appear to be so administered seems 


ministered but also 


to be forgotten in recurrent emo 
tional periods of history. It seems 
also forgotten that the common law 
history of our rights and liberties 
was, largely, a story of remedies, of 
procedure and of administration in 
dealing with 
alone in the face of the power of 


individuals standing 


organized society. If you don’t be- 
lieve it, read the description of the 
procedure and the judicial behav 
ior, not merely in the Star Chamber, 
but in open court in the reign of 
Charles II in the seventeenth cen 
tury. It was the time of “the Popish 
Plot’, the “Meal Tub Plot’, etc., 
when Titus Oates, the most famous 
professional liar in legal history, was 
a dominating figure. It is vividly de- 
scribed by John Pollock in The 
Popish Plot published about fifty 
years ago. Read the story of the lay 
judges of the illegal court, appointed 
by Governor Phipps for about three 
months, in the witchcraft trials in 
Massachusetts in 1692, later pub- 
licly repented by Judge Sewall and 
the entire Salem jury; or, coming to 
more modern “investigations”, the 
story of the political behavior of 
commissioners and others in Massa 
chusetts and New York during the 
“Know Nothing” craze in the mid 
dle of the nineteenth century; or the 


purely political attempt to impeach 
President Andrew Johnson in 1868 
which failed by one vote, as told by 
Dewitt and others. These are out- 
standing parts (and there are many 
others) 
of the American principle of fair 


of the historic background 


play in the administration of jus 
tice and of investigations. They are 
not referred to in Mr. Barth’s book 
except by implication or occasional 
reference, but there they are, solidly 
behind him. 

In his last three chapters on ‘‘So- 
ciety and the State’, “Congress and 
the Fourth Estate” and “Legislative 
Restraints”, he reflects on the causes 
and dangerous consequences of bru- 
tal behavior in popular government 
which can, of course, be as arbitrary 
as any other kind of government. 
His book is written to make people 
think about how they want to have 
servants behave in 


their public 


their name as their elected repre- 
sentatives. 

In his last chapter, he discusses 
the need and nature of rules for in- 
vestigations. He quotes and supports 
some of the suggestions of the spe- 
cial committee of the American Bar 
Association. He places squarely on 
each branch of Congress, as the rep- 
resentatives of the American peo- 
ple, the responsibility for the be- 
havior of their commissions and sub- 
ordinates. 

In his chapter on the Fifth 
Amendment he does not quote the 
Massachusetts law, but, as it may 
not be generally known, the twelfth 
article of the Massachusetts Bill of 
John Adams, 


provides that a person shall not “be 


Rights, as drawn by 


compelled to accuse, or furnish evi- 
dence against himself”. That is more 
specifically than the 
“Fifth Amendment” which says that 
no person “shall be compelled in 


explanatory 


any criminal case to be a witness 
against himself.” As early as 1871, 
(107 Mass. 172 at 


pages 183-4) the Massachusetts court 


in Emery’s case 


1. It was the behavior of the “Bloody Jef- 
fries’’ and of Lord Broxfield—‘‘the Scottish 
Jeffries’"—which influenced legal history. See 
Pound's address to the South Dakota Bar 
quoted in Jour. Crm. L. for November-De- 
cember, 19140 
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lecided unanimously that the pro 


iibitions applied to a_ legislative 


ommission and others as well as 
to a court.? 
Mr. Barth’s book may well be 


read, with another important and 
challenging book, on the related 
subject of The Age of Conformity by 
Allen Valentine, a most searching 
study of American tendencies. 

Many Americans have vague, un- 
informed ideas about law and gov- 
ernment and cockeyed ideas about 
all kinds of facts, including Com 
munism, even if they ought to know 
better. When judges or investigat- 
ors forget standards of behavior and 
behave badly they are unconscious 
ly breeding public cynicism and dis 
trust of law and government. Criti- 
kings and their subordi- 
nates as arbitrary despots has been 


cism of 


common ever since the Declaration 
of Independence. But, we are apt to 
forget that we did not get rid of 
we got rid of King 
George III. We substituted a new 
kind of 
officials and their subordinates. That 


kings when 


King Majority of elected 
a 


being so, let us turn to the historic 
jesters, who, from Shakespeare’s Yor- 
ick to Will Rogers, have been privi- 
leged to suggest common sense to 
kings. We have quoted before, and 
we quote again, for the reading, 
especially of those in positions of 
power, from Sill’s poem “The Fool's 
Prayer”: 


“Earth bears no balsam for mistakes 


But Thou, O Lord, 

Be merciful to me, a fool.” 

The room was hushed; in silence ros¢ 
The King, and sought his gardens cool, 
And walked apart, and murmured low, 
“Be merciful to me, a fool.” 


If each one of us—one hundred 


and sixty million Americans, who 
make up the American King called 
“the people” and their representa- 


2. See also as to the nature and effect of 
the protection, Massachusetts v. Prince, 313 
Mass. 223 (1942); Jones v. Massachusetts, 327 
Mass. 4917 (1951) and Opinion of the Justices 
of April 13, 1955 (reprinted in 40 Mass. Law 
QuarTerLy (No. 2) 16, (May, 1955). 

3. It was reprinted in full in 39 Mass. Law 
QuartTerRLy (No. 1, April, 1954). 

4. Mr. Barth quotes from Jefferson and 
Madison on the need of restraint on legisla- 
tures, and, if we remember correctly, there 
was another sentence in Jefferson's Notes on 
Virginia in 1781—"“a legislative despotism was 


not what we fought for.” 


tives, investigators and bureaucratic 
agents, would read and ponder that 
poem things might be better. Until 
that happens, human nature being 
what it is and was, it seems that 
Americans will keep our constitu- 
tional bills of rights, however they 
may be abused, as, of course, they 
can be, or however impertectly they 
may work, to protect the innocent 
and to protect all of us, as the men 
of Berkshire County, Massachusetts, 


‘against tyranny among 


said in 1776, ‘ 
ourselves”.* If all this seems like a 
legal sermon, so be it; but read the 
two books mentioned above and 
think them over. It is your govern- 
ment that is involved, and it is part 


of your job to do your own thinking. 
FRANK W. GRINNELI 


Boston, Massachusetts 


Treasury OF PHILOSOPHY. 
Edited by Dagobert D. Runes. New 
York: The Philosophical Library 
Inc. 1955. $15.00. Pages 1280. 

From among the ten thousand in- 
dividuals entitled (perhaps) to be 
styled “philosophers” the editor has 
selected approximately four hun 
dred for inclusion in this bulky vol- 
ume. The basis of selection is not 
stated. Perhaps it is nothing but the 
kind of personal preference which 
results in the listing of four hundred 
individuals as the elite of polite so 
ciety. That a large measure of ar- 
bitrariness in the selection was in 


evitable seems to follow from the 
editor’s rejection of familiar defini 
tions of philosophy and the substitu 
tion of one of his own: “Search fon 
the Undefinable”. This impresses the 
reviewer as being not so much a 
definition as a reductio ad absurdum. 
It is perilously near defining philos- 
ophy as “An effort to find the Un- 
findable”’. 

Whatever may be a sound defini- 
tion of a philosophy, Dr. Runes has 
included in his Treasury a greatly 
diversified group of individual think 
ers. There are representatives of He 
Chinese 
culture countries together with the 


brew, and other Oriental 


better known thinkers of Greece and 
of other European countries. Some 
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Americans are likewise included, all 
of whom justify their selection—al- 
(like Ethan Allen, 
Hamilton and Abraham 
classified 


though some 
Alexander 
Lincoln) are not usually 


as philosophers. The lives span 
many centuries—from approximate- 
ly 600 B.c. 


lowing each name is a brief biogra- 


to the present time. Fol- 


phy, a succinct statement of the 
man’s distinctive contribution to the 
Treasury of Thought, and an en- 
lightening extract from his writings. 

As one turns the pages of this 
book he is more than ever impressed 
by the vast diversity of view which 
the Treasury comprehends. If one 
with unlimited scientific imagina- 
tion were to list four hundred pos 
sible solutions of the problems of 
thought he would find that each had 
a champion in the person of an 
included philosopher 

Perhaps there is no such thing 
as philosophy; merely a great com- 
pany of thinkers who are entitled to 
be designated by a common name 
because of the seriousness with 
which they pursue their speculations. 
Possibly a literal translation of the 
Greek “lovers of wisdom” will serve 
the purpose. In that event the title 
of the book should emphasize the 
common characteristic of the think- 
ers, rather than imply that there is 
any unity in the product of their 
thinking. In other words, some such 
title as “An Honor-Roll of 
of Wisdom” should be substituted 
for Treasury of Philosophy. 

With lawyers, the thought is fa- 


Lovers 


miliar that some degree of uniform- 
ity should characterize the laws to 
which we are all expected to con- 
form. Thus we find Lord Coke as 
serting that “The knowne certaintie 
of the law is the safetie of all”.' We 
are accustomed to regard dissent- 
ing opinions as seldom justified. If a 
judge makes dissent his distinguish- 
ing characteristic, we question his 
right to be on the Bench. In contrast 
with such “certaintie’’ as is attain- 
able in the law is the obvious un- 
which 


certainty characterizes the 


philosopher's freedom of thought. 


1. Coxe Upon Luirrieron, page 395a (First 


American Edition; Philadelphia, Robert H. 
Small, 1853) 
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The study of Dr. Runes’s book is 
a wholesome exercise for the lawyer. 
He will be led to realize the impor- 
tance of uniformity when acceptance 
of rules of conduct is expected, but 
he will also be led to reflect that 
freedom of thought is essential if 
man is to retain his right to be called 
a reasonable being. To reconcile 
these seemingly contradictory con- 
ceptions is no easy matter. In an 
exceedingly interesting open letter 
to the alumni of his law school the 
able and experienced Dean Harno, 
of the University of Illinois, empha- 
sizes the necessity of keeping the de- 
velopment of law abreast of our 
social and economic evolution. In 
connection with proposals to create 
and maintain “Ministries of Justice” 
charged with this responsibility he 
urges the faculties of law schools to 
be continuously active in the re- 
search which such a “ministry” will 
find indispensable. It would seem 
that those who engage in such re- 
search should be vividly aware not 
merely of the need for progressive 
uniformity in the law but of the im- 
portance of tempering the quest of 
uniformity by the exercise of that 
freedom of thought which charac- 
terizes the philosopher. It may well 
be that Dr. Runes’s volume, apart 
from its value as a book of reference, 
should have a place in every law 
library, as an educational eye-opener 
for those who are concerned with 
law reform. 
GEORGE WHARTON PEPPER 

Philadelphia, Pennsylvania 


Soviet MILITARY LAW AND 
ADMINISTRATION. By Harold 
]. Berman and Miroslav Kerner. 
Cambridge: Harvard University 
Press. 1955. $4.00. Pages 208. 

The military establishment is ol 
crucial social, 
economic and political order of the 
Soviet Union, yet relatively little 
scholarly effort has been devoted to 
the study of its internal structure. 
There are no known Soviet publi- 
cations which even attempt to evalu- 
ate systematically the Soviet system 
of military law and administration 
in light of its day-to-day operation. 


importance in the 
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There are several excellent treatises 
in English which deal with the 
Soviet armed forces generally, but 
none which is concerned expressly 
with Soviet military law. Soviet Mili- 
tary Law and Administration, there- 
fore, is the principal work in this 
field. 

The book is 
complete study of the internal or- 
der of the Soviet military establish- 
ment, but rather as an analysis of 
its administrative and legal struc- 
ture. Specifically, the book deals 
with such subjects as Soviet mili- 
tary administration; the regulation 
of military discipline; the law of 
military crimes and punishments; 
and the organization and procedure 
of military courts and of military 
prosecution. The concluding chap- 
ter contains a general evaluation of 
Soviet military administration and 
military law—its significance for So- 
viet military life as well as its gen- 
eral significance for American schol- 
ars, lawyers, soldiers and citizens. 

Who rules the Soviet armed 
forces? 


intended not as a 


Is it the Supreme Soviet of the 
U.S.S.R.—a body of some 1350 elect- 
ed representatives that geserally 
meets for a few weeks twice a year, 
whose deliberations consist largely 
of speeches in support of bills pre- 
sented, which in practice are unani- 
mously approved? Is it the Presidi- 
um of the Supreme Soviet—a body 
of thirty-three persons chosen from 
the Supreme Soviet to conduct its 
affairs between sessions? Is it the 
Council of Ministers—a 
some fifty-five persons consisting of 
the heads of the various economic, 
political, military, social and other 
branches of the Soviet state? Or is it 
the Communist Party of the U.S.S.R. 
—particularly the Presidium of that 
Party? The authors have investigated 
each of these possibilities, and they 
conclude that: 


body of 


Perhaps the best answer to the ques- 
tion who rules the Soviet armed forces 
is that they are ruled in the last analy- 
sis not by any distinct governmental 
or political body or bodies but by a 
group of thirty or forty men who have 
succeeded in rising to positions of po- 
litical and military leadership through 





various channels, including the chan- 
nel of military administration. The 
channels through which they have 
arisen and through which their au- 
thority flows .. . are important means 
whereby their authority is maintained 
and conveyed. But their authority is 
essentially personal rather than organ- 
izational. 
The authors maintain that if this 
analysis is correct, then the promo- 
tion of Marshal Zhukov from Com- 
mander of the Odessa Military Dis- 
trict to First Deputy Minister of 
Defense in 1953, and to Minister of 
Defense in 1955, is not to be inter- 
preted as an indication of the in- 
creased political power of the armed 
forces. “Zhukov’s promotion”, they 
say, “would appear rather as a 
means of increasing the popularity 
of the new leadership among all 
groups of the population (includ- 
ing the armed forces), a means of 
showing that the new leadership 
represented, as a unit, all major 
groups within the country.” Similar- 
ly, the rivalry between Malenkov 
and Beria in 1953, the authors say, 
would appear not as an organiza- 
tional struggle between the Party 
and the MVD, but as a personal 
struggle for leadership over both. 
And the authors add that it would 
be a mistake “to visualize a struggle 
between the MVD and the armed 
forces”. 

The authors declare 
MVD, the armed forces 
Party itself, as organizations, do not 
play independent political 
They believe that the top leaders 
have the political initiative and 
use these organizations to symbolize 
and to effectuate their policies. But 
this does not mean that the leaders 
are independent of the organiza- 
tions through which they arose to 
power, but rather “that the leaders 
control the organizations, and not 
vice versa; further, that an individ- 
ual leader at the top represents not 
a separate organizational hierarchy 
but the totality of such hierarchies; 
finally, that the relationship of the 
top leaders to each other is a per- 
sonal one and is not determined by 
the relationship of the organizations 
to each other”. 


that the 
and the 


roles. 
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The authors explain that each of 
the sixteen Soviet republics has a 
separate hierarchy of courts for the 
wial and appeal of criminal and 
civil cases—beginning with the local 
People’s Courts and 
with the Supreme Court of the par- 
ticular republic. Above all of these 
stands the Supreme Court of the 
U.S.S.R., which has both a criminal 
and a civil division. In addition to 
these civil and criminal courts, the 


culminating 


Soviet judicial system contains a 
number of “special courts,” 1.e., mil- 
itary, rail-transport, water-transport 
and camp courts. These are per- 
manent courts established at the 
military headquarters, the railway 
and water centers, or at the correc- 
tive labor camps. Appeals from the 
decisions of jJower courts in this 
system go up through separate judi- 
cial hierarchies, independent of the 
regular courts referred to above, and 
culminate in the Supreme Court of 
the U.S.S.R., which has a Military 
Division, a Rail-Transport Division, 
a Water-Transport Division and a 
Judicial Division for the Affairs of 
Camp Courts. A separate system of 
military courts also exists for troops 
of the MVD, and these are sub- 
ordinate to the Military Division of 
the Supreme Court of the U.S.S.R. 

The Soviet Military Courts form 
an independent hierarchy, with re- 
viewing authority in the higher 
courts rather than in the command- 
ers of the military units to which 
they are attached. 

Are the Soviet military judges in- 
dependent? The authors declare 
that: “Our answer is, not entirely— 
in other words, no.” They point out 
that there is some evidence that 
there is freedom from external pres- 
sure by military commanders, 1.e., 
the system of appointment of mili- 
tary judges by the Ministry of Jus- 
tice, and the subordination of the 
lower military courts to the higher 
ones. And further, that the separa- 
tion of the military judiciary from 
the military procuracy, and the fact 
that the procurators’ appeals or pro- 
tests to higher military courts are 
sometimes denied are some evidence 


that military judges are free from 


military 


external pressure by pro- 
curators. In the case of pressure on 
the military judiciary by the Soviet 
security agencies and by the Com- 
munist Party authorities, however, 
the authors declare: “Our impres- 
sion is that there is such pressure in 
some cases, though probably such 
cases are a relatively small propor 
tion of the total number of cases, 
and that where the pressure is ap- 
plied it is generally effective.” The 
authors conclude that: 

In other words, although in general 

the military judges are supposed to 

be independent, nevertheless a high 

Party or security official may occasion- 

ally tell a military judge what to do; 

such intervention by Party or security 
officials is at their discretion and only 
the most courageous of military judges 
would defy them; further, the only ef- 
fective means of resistance open to 
such courageous judges would be a 
personal appeal to still higher Party 
or security authorities. 

It seems to the authors that the So- 
viet system—both the political and 
the legal system—is designed “to 
minimize political and administra- 
tive pressures upon the judiciary 
at the lower levels, and to maximize 
such pressures at the higher levels, 
where political or administrative in- 
tents are seriously involved.” 

The authors point out that in the 
armed forces, as well as.in civilian 
life, the Soviets attempt “to run law 
and terror in double harness’. Thus, 
to deal with serious political oppo- 
sition, there is no need to resort to 
the judicial process, for “secret ad- 
ministrative trial by the Special 
Board of the MVD is always avail- 
able”. But the regime may consider 
it desirable to give a “stronger flavor 
of legality” to the proceedings, and 
in such cases, the defendant may 
be tried in secret by the military 
division of the Supreme Court of 
the U.S.S.R. under Sections 6, 8, or 
9 of Article 58 of the Criminal Code, 
and under Articles 466-470 of the 
Code of Criminal 


Procedure, and 


“in such cases the accused is not al- 


lowed to participate in the trial, and 
the death sentence is executed im- 
mediately with no right of appeal or 
of petition for mercy.” L. P. Beria, 
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in 1953, was disposed of under that 
procedure. (See, 41 AMERICAN Bar 
ASSOCIATION JOURNAL 408 ff., May, 
1955.) 

The authors also point out that 
the Soviet leadership may decide 
upon a demonstration trial, such as 
the famous purge trials of the late 
thirties. They declare that “such 
trials proceed formally according to 
the general system of Soviet court 
procedure, but actually the testi- 
mony is carefully prepared in ad- 
vance so that the trial will demon- 
strate whatever the regime wishes 
to have demonstrated.” The authors 


explain that: 


The famous demonstration trials have 
led many to believe that all justice in 
the Soviet Union is a farce, and that 
the forms of law are in all trials merely 
a disguise for political terror. It is un- 
deniable that these trials have tended 
to obscure the distinction between 
Soviet law and terror. Yet it is foolish 
to believe that this distinction has no 
validity. The provisions of Articles 
466-470 of the Code of Criminal Pro- 
cedure, by their explicit denial to the 
accused of the basic elements of due 
process of law, show that the Soviet 
leadership knows perfectly well what 
due process of law is and chooses in 
certain cases not to permit it. Similar- 
ly the system of administrative trials 
by the Special Boards of the MVD is 
itself evidence that those trials are in- 
tended to have a different significance 
from that of ordinary judicial trials. 
Soviet Military Law and Admin- 
istration is based on published So- 
viet materials and reports of émigrés. 
In order that the reader may have 
available the sources upon which 
the analysis is based and so that fu- 
ture studies relating to the Soviet 
military establishment may have the 
benefit of Soviet documents not eas- 
ily accessible in this country, the 
authors have prepared a compan- 
ion volume entitled Documents on 
Soviet Military Law and Adminis- 
tration, consisting of English lan- 
guage translations of important stat- 
utes, codes, cases and other materials 
relating to the Soviet military sys- 
tem. Also included in this volume 
are some reports by former Soviet 
citizens who have experienced So- 
viet military life at first hand. 
Little by little and book by book, 
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the American scholars have been 
filling in the gaps in our knowledge 
of the political, economic and so 
cial aspects of the Soviet system. 
Now comes Soviet Military Law and 
Administration, which is a scholarly 
and valuable work in the English 
language on Soviet law and _ the 
armed The have 
made a sincere effort to get at the 
truth, and in spite of the relative 


forces. authors 


lack of available materials in this 
field, they have succeeded in con- 
structing a reliable analysis of the 
legal and administrative aspects ol 
the Soviet military establishment. 
The book might have been longer, 
but its short 208 pages make for in- 
teresting reading. : 
Joun C. HoGAan 


Santa Monica, California 


Tue MAN IN THE THICK 
LEAD SUIT. By Daniel Lang. New 
York: Oxford University Press. 1954. 
$3.50. Pages 207. 


Tue HYDROGEN BOMB: THE 
MEN, THE MENACE, THE 
MECHANISM. By James Shepley 
and Clay Blair, Jr. New York: David 
McKay Co., Inc. 1954. $3.00. Pages 
244. 

In The Hydrogen Bomb its eage1 
authors indicate that the thermonu 
clear bomb is ignited by the 400,000,- 
000° temperature created by the det- 
onation of a uranium or plutonium 
bomb, while Mr. Lang describes the 
explosion of a “small” atomic device 
in Nevada .a light that 
turned the world to sun engulfed 


when 


my goggles”. The former book is 
principally heat, generated by its 
writers rather than atomic bombs, 
while the latter casts some light on 
the impact of atomic warfare on the 
world, a modest, sidelong light, it is 
true, directed principally at some of 
the individuals involved. 

The two young men who whipped 
together The Hydrogen Bomb have 
made a detective thriller out of the 
quest for a thermonuclear weapon. 
Who thought of the H-Bomb? Ed 
ward Teller, they say. Who were in 
favor of it? The good people. Who 
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were against it? The bad people: J. 
Robert Oppenheimer, James B. Co 
nant, David Lilienthal, the late En 
rico Fermi, and I. I. Rabi, the last 
two being prominent physicists. Who 
tried to block the discovery of a 
practicable H-Bomb? The authors 
track him down: J. Robert Oppen- 
heimer. Why did so many respect- 
able scientists agree with Oppen- 
heimer? Because, as_ intellectual 
weaklings, Oppenheimer was able to 
talk them into his point of view. 

And so on. 

The Hydrogen Bomb does not 
linger for documentation. Pluck at 
random in it and see what you find: 
{On the Atomic Energy Commission in 

1949]: The Oppenheimer-dominated 

A.E.C. [page 67] 

[On the Los Alamos laboratory where 
the uranium-plutonium bombs were 
made}: Loaded with Communists and 
former Communists . . . [page 96] 

[On atomic attack on the U.S.S.R.]: 
At any time in the year 1954, the U.S. 
Strategic Air Command had the capa- 
bility . . . to rain down complete ur- 
ban annihilation on the Soviet Union 
[page 230]. 

If these things be true, as well as 
many other curious and sometimes 
downright wild statements, the au- 
thors of The Hydrogen Bomb drop 
casually, they deserve a marshalling 
of facts with the sources of the 
authors’ information. Even though 
both of them have worked for Time 
and Life, something more than their 
assertion is needed to convince the 
reader. 

The book skims over the develop- 
ment of the thermonuclear bomb 
with side glances at the United States 
and Soviet strategic bombing forces, 
air defense and the effect of nuclear 
weapons on “conventional” warfare, 
and concludes its dark innuendoes 
with this anti-climactic conclusion: 

Che plain fact was that on a question 

of overriding importance Dr. Oppen 

heimer was wrong, tragically and 
frightfully wrong. Repeatedly the 
point was made in Dr. Oppenheimer’s 
behalf that it is not criminal to be 
wrong. That is undebatable. [page 

228]. 

Daniel Lang in The Man in the 
Thick Lead Suit is not trying to 
transfix any villain: he is content to 





describe in a leisurely way some men 
whose lives have been changed by 
the advent of the atomic age: one ts 
Professor Wernher von Braun, whose 
Vergeltungswaffe zwei, the V-2 
bomb, might have won the war for 
Hitler, and who is now, we must pre- 
sume, working on intercontinental 
rockets with nuclear warheads fot 
the United States. Others 
people in Las Vegas near the prov- 
“small” atomic 


include 


ing ground for 
bombs, the Army ofhcer who was in 
charge of civil defense planning, and 
there are Paddy Martinez, the Nava- 
jo who found a uranium bonanza 
the geologists missed, and Dr. 
Samuel A. Goudsmit, in charge of 
physics at Brookhaven Laboratory, 
orphaned by the German gas cham- 
bers. 

A chapter on “flying saucers” can- 
not settle on any one person; the 
unidentified objects themselves take 
over. Equally impersonal is the brict 
account of the Savannah River plant 
of the Atomic Energy Commission. 

The physicist at Oak Ridge who 
has been ordained a deacon for part- 
time pastoral duties has something 
more thoughtful to say about the 
perils of the atomic age than any- 
thing the young men offer in The 
Hydrogen Bomb. Dr. and Deacon 
William G. Pollard concludes: 

Wars, social upheavals, nationalism,— 

I once reacted intellectually to such 

things, but now I see them as perhaps 

containing elements of God's judg 
ment. I’m less worried now about 
these problems than I used to be- 
though not because I have any greater 
confidence in man’s being able to cope 


with them [page 189]. 
WILLIAM TuckER DEAN 


Cornell Law School 


S TEPHEN R. MALLORY: CON- 
FEDERATE NAVAL CHIEF. By 
James T. Durkin, S. J. Chapel Hill, 
North Carolina: University of North 
Carolina Press. 1954. $6.00. Pages 
446. 

James D. Westcott, acting Gov- 
ernor of Florida and United States 
Senator, said that Stephen Russell 
Mallory was the best lawyer for his 
age in Florida. He was outstanding 
in the field of admiralty. The Key 









Wi 
the 


ol 


Wa 


Sta 
wc 
be 


oli 
de 
cal 


oul 
me 
na 
ces 
fec 
be 
th 
wl 


Se 
of 

de 
on 
pe 
til 


ch 
dis 
se] 


off 


nc 
Wi 
co 
St. 
So 
ba 


Fa 


bl 







men 
d by 
ne is 
vhose 

V-2 
ir for 
t pre- 
ental 
s for 
clude 
prov- 
tomic 
yas in 
r, and 
Nava- 
nanza 

Dr. 
ge of 
atory, 
cham- 


’ can- 
; the 
; take 

briet 
plant 
ission. 
» who 
 part- 
‘thing 
it the 
| any- 
| The 
eacon 


lism,— 
» such 
erhaps 
judg 
about 
o be— 
rreatel 
0 cope 


EAN 


CON- 
F. By 
| Hill, 
North 


Pages 


Gov- 
States 
.ussell 
or his 
nding 
e Key 








West Federal Court in his day was 
the scene of many admiralty trials. 
\t an early date he became collector 
olf customs at Key West and twice 
was chosen United States Senator. 


This was rather remarkable in a 
state that 


would vote for Hoover for President 


some years afterwards 
because the Democratic nominee, 
Alfred E. Smith, was a Roman Cath- 
olic. Stephen R. Mallory was an ar 
dent Catholic. As Senator he be 
came chairman of the Naval Affairs 
Committee of the Senate. He and 
other Southern Senators devised 
means and measures to improve the 
naval service that were later suc- 
cessfully employed against the Con- 
federate land and sea forces. He had 
been offered by President Buchanan 
the portfolio of Minister to Madrid, 
which he declined. 

Senator Mallory retired from the 
Senate and was appointed Secretary 
of the Navy in the cabinet of Presi- 
dent Jefferson Davis. He was the 
only cabinet member to serve in his 
post for the full four years of hos- 
tilities. 

Father Durkin turns the spotlight 
chiefly on the life and labors of the 
when he 


distinguished Floridian 


served as a Confederate cabinet 
officer. 

The importance of the Navy was 
not felt at the beginning of the 
war, but later it played a vital and 
costly role. The War between the 
States and _ its North and 
South were best remembered for the 


heroes 


battles of the Army, and yet, as 
Father Durkin has pointed out, it 
was the Navy that failed to break the 
blockade and defend the rivers and 





harbors. Such failure proved to be 
the undoing of the South. It was the 
insufficiency of the Navy that failed 
to stop Grant in his successful as 
sault on Vicksburg. Here was a 
turning point in the war. 

under 


Yet it was the guidance 


and encouragement ol Secretary 
Mallory that the South developed 
the torpedo boat, the electric mine, 
the submarine, and the “ironclad” 
or steel armored warship. His biog 
rapher said the work of Mallory’s 
officers on the first three inventions 
“constituted a major contribution 
to the modern science of Naval war- 
fare’. 

Charged, as he was, with incompe- 
New Or- 
leans, he was given a clean bill of 


tence in the defense of 


health by a joint committee of the 


Confederate Congress after {full 
hearings. 
Durkin, in a_well-docu- 


mented and 


Father 
indexed volume, has 
proved tireless in his research of 
bibliography on this distinguished 
citizen of Florida. Many records had 
been destroyed. The subject had not 
been fully explored. 

Mallory was born in Port of Spain, 
Trinidad, and came to Florida from 
Mobile, Alabama, when a boy of 
nine years. He grew up in Key 
West, and married Angela Moreno, 
daughter of a fine Spanish family in 
Pensacola. Four children graced the 
union: two died in youth. Father 
Durkin repeatedly tells of Mallory’s 
devotion to his wife and children. 

When he was nominated for port- 
folio in the Cabinet, two Florida 
delegates opposed him because he 
Secession. 


had been opposed to 
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When he sought amnesty, he cited 
his Opposition to Secession. He be- 
lieved the problems of the South 
could be solved within the Union. 
\fter nearly a year’s incarceration, 
he returned from Fort Lafayette to 
Pensacola, a broken man. It was a 
struggle for him to resume the prac- 
tice of the law. He had lost no inter- 
est in public welfare, to which he 
had devoted most of his sixty years. 
He died in 1873. 

Father Durkin has made a notable 
contribution. He has amply sus- 
tained his estimate of Mallory’s tal- 
“Mallory wrestled with the 
task of conjuring a Navy and Naval 


ents: 


administration out of almost noth- 
ing.” Such conjuration was beset 
with the shortage of 
men, money and matériel. Father 
Durkin points out, for example, that 
there was not in the whole Confed- 


eracy the means of turning out a 


increasingly 


complete steam engine of a size suit- 
able to ships. Secretary Mallory had 
to bickering and 
jealousy amidst desperation and oth- 
er human elements. These beset Ste- 


to run counte! 


phen R. Mallory, whom his biog- 
rapher having “an 
intellect and a will distinctly supe- 


regarded as 


rior to those of the rest of the states- 
He and 
Judah P. Benjamin have been re- 


men of the Confederacy”. 


garded as Jefferson Davis’ ablest cab- 
inet members. 

We now have the third and the 
most extensive and exhaustive biog- 
raphy of the man chosen to repre- 
sent Florida in the Confederate cab- 
inet. 

Herpert U. FeEIBELMAN 


Miami, Florida 
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® No Other Kind 

The international aspects of President Eisenhower's 
splendid address to the American Bar Association in 
Philadelphia have received wide comment and ap- 
plause. Those of our readers who did not hear the 
address will see why when they read it. It appears in 
this issue at page 1005. But there is a vital message in 
the President’s speech both for Americans and for us 
in the legal profession. The President said: 

Americans realize that the independence and integrity 
and capacity of the judiciary are vital to our nation’s 
continued existence. For myself, this realization is under- 
standably with me most sharply when it becomes my duty 
to make a nomination to the Federal Bench. 

To the officers and members of the American Bar As- 
sociation, 1 express my grateful acknowledgement of the 
assistance they have rendered, as a public service, in 
aiding me and my trusted advisers in the review of pro- 
fessional qualifications of individuals under consideration 
for federal judicial positions. You have helped secure 
judges who, I believe, will serve in the tradition of John 
Marshall. 

No other kind will be appointed. 

It was just eighteen years ago that another President 
of the United States sought to work what has been 
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aptly described as a “revolution” in our American 
political system. He attempted a complete shift of the 
American view of the role of government. He attempted 
to make government and particularly the Chief Execu- 
tive all powerful. The method he proposed was to make 
the federal courts subservient to a powerful President. 
The “court reform”’ bill its friends called the measure: 
the term “court-packing plan” was the name given to it 
by its opponents—including the American Bar Associa- 
tion. The fact that the measure was defeated decisively 
was a victory for the independence of American judges 
and for the liberties of the American people. 

Many readers will recall the splendid statement of 
England’s Lord Chancellor Jowitt at our Cleveland 
meeting in 1947. It is the Lord Chancellor’s duty to 
appoint English judges: 

-I am able to tell you—-and no one in my country 
will deny it for a moment—that I have never let political 
considerations weigh with me to the slightest degree in 
trying to get the fittest man. I have never appointed, in- 
cidentally, a member of my own Party. 


President Eisenhower's announcement from _Inde- 
pendence Square in Philadelphia is in that same high 
tradition. At that time your JOURNAL commented edi- 
torially that, “Someday a President of the United 
States will extirpate partisanship, root and branch, as 
a factor in the selection of judges.” 

Lawyers must be eternally vigilant in protecting the 
independence of American judges. Our judiciary is not 
an arm of the state to carry out state or presidential 
policy. The best man available for a vacant judicial 
office should be the man selected. Party allegiance is 
no criterion of judicial merit—as the English wisely 
recognize. That the efforts of the American Bar As- 
sociation to secure finer judicial appointments, es- 
pecially in our federal courts, have received public ap- 
proval by the President of the United States, should 
make us proud of our past efforts and inspire us for 
the future. 

As lawyers we know that liberty is only achieved by 
the rule of law. Whatever the future may hold for 
America, our law will always be the shield and bulwark 
of our liberties. To preserve our law we must have 
fearless, independent judges selected from the ranks of 
lawyers of the highest character and professional ability. 
It is up to us to see that our Presidents appoint no 
other kind. 


s Abou Ben Adhem 


On another page of this issue the Minister of Israel to 
our country tells us that judges in that newly created 
state take an oath “to judge the people with righteous 
judgment, not to pervert justice, not to show favor”. 
This is the very obligation that Moses imposed upon 
the judges of his day as the commandment of God. 
There are few among us who would trade the secularity 
of our government for the theocracy of some of the 
earlier colonies. Yet, there is something majestic in the 
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Judges Law of the State of Israel which goes back to the 
words of God for its sanction. There is room in the 
world for a nation so homogeneous that it is reason 
enough for the adoption of a law that it be the will of 
the people’s God. We who must be able to support our 
laws pragmatically in the cold view of the agnostic look 
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(Continued from page 987) 
sonal and financial resources—to 
bring the rank and file of this coun- 
try’s lawyers into its fellowship and 
its civic and educational enterprises. 
It cannot afford to be longer stig- 
matized by the fact that the per- 
centage of lawyers in our national 
organization is only one third of the 
membership percentages in other 
professions. “Our exclusive domain”, 
the right to practice law, will con- 
tinue to be ours only to the extent 
that we do something to deserve it. 
Let us rise to the occasion—let us 
bring into membership the other 76 
per cent who have never known the 
American Bar Association and what 
it seeks to do for the public and for 
lawyers themselves. 


era ey ere 

A delightful phase of the work of 
the President of this Association is 
visiting with state and local bar as- 
sociations. The cordiality and en- 
couragement I am encountering re- 
flect the rising spirit of the organ- 
ized Bar. 

Early in September, I attended the 
Annual Meeting of the Wyoming 
State Bar at Cody. President Joseph 
Spangler, President-Elect Edwin 
Magagna, Delegates Glenn Kinsley 
and Edward E. Murane, and the 
others there are progressive bar lead- 


ers and royal hosts. 

The September graduation convo- 
cation at the Law School of the Uni- 
of South Carolina, 
thirty-seven students received their 


versity where 
diplomas, was a memorable occasion. 
Under the leadership of President 
Donald Russell and Dean Samuel 
L. Prince that law school is making 
tremendous strides. Delegates Wal- 
ton J. McLeod and Frank B. Gary 
are active alumni. 

In the middle of September, I en- 
joyed two days of good fellowship 
with the lawyers of Michigan at the 
Annual Meeting of the Michigan 
State Bar in Detroit. President Hen- 
ry Woolfenden and President-Elect 
Albert Blashfield, the seven Delegates 
and the other leaders have developed 
in Michigan a high sense of social 
accountability. During the past two 
days, with members of our staff, I 
visited Dallas to confer with the in- 
comparable Texans on plans for the 
1956 Annual Meeting next August. 
Robert G. Storey, J. Cleo 
Thompson, Maurice Bullock, Paul 
Carrington, J. Woodall Rodgers, 
Henry Strasburger, J. Glenn Turn- 
er, W. Harry Jack, Robert Storey, 
Jr. Gerald C. Mann, Franklin E. 
Spafford, Timothy E. Kelley, Henry 
M. Shine, Jr., Gordon R. Carpenter, 
Dwight Simmons, Mrs. Stephen L. 


Dean 


Mayo and others took us from gran- 


a little wistfully a 


Editorials 


t a community where religion plays so 
prominent a part. Yet we venture to say that the law ol 
God, as formulated by the lawyers of Israel, will not 
differ far from the law of humanity, as formulated by 
our lawyers. To our great lawyers, too, the administra- 
tion of justice has been a religion. 


deur to grandeur and told us that 
our 1956 Annual Meeting in every 
way will be the greatest and most 
significant in the history of the pro- 
fession. 

As this is being written. (early in 
October), I am having one of my 
weekly visits at the American Bar 
Center to keep up with increasing 
correspondence, attend to admin- 
istrative matters of the Association 
and Foundation and perfect the 
plans for the membership campaign, 
which will be launched under strong 
leadership early this fall. 

In order to weld the local, state, 
and national Associations into 
friendly and co-operative teamwork, 
so necessary at this time, | am en- 
deavoring to accept all invitations 
to state bar meetings and to many 
of the local meetings. There are 
now on my calendar over 100 speak- 
ing engagements for the next eleven 
months. Illustrating the length to 
which we are going to reach all 
members of our prolession, I shall 
be attending bar meetings in Alaska 
when this page reaches you early in 
November. 

The time is right for a great 
awakening. I believe the Association 
is approaching its finest hour. The 
challenge is so exciting that it is not 
easy to close one’s eyes at night. 
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What’s New in the Law 


The current product of courts, 





departments and agencies 


Aliens... 

deportation 
® Singer Dick Haynies has escaped 
deportation through the interpreta- 
tion of the “entry” by the 
United States District Court for the 
District of Columbia. 

Haymes, a citizen of Argentina, 
was admitted to the United States 
for permanent residence in 1937. He 
went to Hawaii by air in May of 
1953 and returned in June, traveling 
both ways by United States aircraft. 


, 


word 


It was this sojourn that gave rise to 
his troubles. 

The Government's case for depor- 
tation was constructed this way: 

(1) In 1944 Haymes claimed ex- 
emption from service in the United 
States Armed Forces, which under 
the Selective Training and Service 
Act, 50 U.S.C.A. §454(a), makes 
him ineligible for citizenship. 

(2) Consequently he was an alien 
ineligible for citizenship within the 
meaning of §212 (a) (22) of the 
Immigration and Nationality Act of 
1952, 8 US.C.A. §§1101 et seq. 

(3) Therefore he was deportable 
under a section of the Act, §1251 
(a) (1), providing that “any alien 
in the United States ... shall... 
be deported who . . . at the time of 
entry was... excludable by the law 
existing at the time of such entry”. 

But the Court gave Haymes sum- 
mary declaratory judgment that he 
was not deportable, holding that 
Haymes made no “entry” in 1953 
because by the terms of another sec- 
tion of the Act, §1101 (a) (38), Ha- 
waii is a geographical part of the 
United States. 

Brownell, Jr., 


(Haymes v. United 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 
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States District Court for the District of 
Columbia, May 31, 1955, Matthews, J., 
131 F. Supp. 784.) 


Constitutional Law .. . 
licenses and censorship 


=" A Massachusetts statute requiring 
a license for the showing of a mo- 
tion picture on Sunday has been 
found unconstitutional by the Su- 
preme Judicial Court of that state. 

The statute provided that a mayor 
of a city might, upon application, 
“grant, upon such terms or condi- 
tions as . . . [he] may prescribe, a 
license to hold on the Lord’s day a 
public entertainment, in keeping 
with the character of the day and 
not inconsistent with its due observ- 
sae ne 

The exhibitor had been denied a 
permit to show Miss Julie on Sun- 
day. The film had been shown on 
weekdays and the exhibitor claimed 
it was not of “such character as to 
disturb the peace and quiet of the 
Lord’s day or to interfere with its 
due observance’’. 

In striking down the statute, the 
Court agreed with the exhibitor’s 
contention that the licensing provi- 
sion constituted a prior restraint on 
freedom of speech in violation of 
the First and Fourteenth Amend- 
ments and guarantees of the Massa- 
chusetts Constitution. 

The Court declared the basis for 
its ruling was the Supreme Court’s 
ruling in Joseph Burstyn, Inc. v. 
Wilson, 343 U.S. 395, that motion 
pictures are entitled to freedom-of- 
speech protection. It also noted that 
in a later case, Gellman v. Texas, 
343 U.S. 960, the Court invalidated 
a city ordinance authorizing a board 
of censors to deny a license to a film 
“of such character as to be prejudi 
cial to the best interests of the people 
of said city”. 


(Brattle Films, Inc. v. Commissioner 
of Public Safety et al., Supreme Judicial 


George Rossman + EDITOR-IN-CHARGE 
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Court of Massachusetts, July 6, 1955, 


Wilkins, J., 127 N.E. 2d 891.) 


Criminal Law... 
federal habeas corpus 


# The delicate question of how far 
a federal district court can or should 
go in entertaining and granting ha 
beas corpus applications of state- 
convicted prisoners has been dis- 
cussed by the Court of Appeals for 
the Ninth Circuit, and the Court 
leaves little doubt that it believes 
that the provisions of the Habeas 
Corpus Act, 28 U.S.C.A. §2241 et 
seq. leave the federal judiciary a 
pretty free hand. 

The prisoner had been convicted 
by a jury of murder. He claimed 
that a confession used at the trial 
was beaten out of him by the police. 
Having exhausted his state remedies, 
he sought habeas corpus in a federal 
district court, where he obtained a 
hearing, evidence was taken and the 
writ granted on the ground that the 
confession, and consequently the con- 
viction, had been obtained in viola- 
tion of the accused’s constitutional 
rights. 

The state contended that the dis- 
trict court had no right to try the 
question of the voluntariness of the 
confession after the same question 
had been tried by the state jury 
under a proper instruction. What 
the federal court did, it said, was 
review de novo a factual question. 

Not so, the Court of Appeals de- 
cided. It asserted that the question 
was not whether the district court 
might have accepted the state court's 
resolution of the question, but 
whether it had to do so. The Court 
stated that since this was a case ol 
physical brutality, rather than psy- 
chological coercion or prolonged 
questioning, it was one which fell in 
Justice Frankfurter’s “fourth” cate- 
Allen, 344 USS. 


148 at 506, in which federal courts 


gory in Daniels v. 
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“may” accept the determination in 
the state proceeding. 

Thus, the Court ruled, the district 
court was empowered to make the 
inquiry. And this review, the Court 
stated, was not one by a lower of a 
higher court, but simply the result 
of designation by Congress of the 
court which should exercise power 
under the supremacy clause. 

The Court declared that it made 
no difference that the jury might 
have convicted on evidence other 
than the disputed confession, al- 
though it conceded that that ques- 
tion might arise if the state jury 
were specifically instructed to disre- 
gard the confession if they found it 
coerced. This precise language was 
not used in the jury charge in the 
instant case. 

Having decided the district court 
was right in hearing the application, 
the Court had no trouble in approv- 
ing the findings of the district court. 
It said it could not disturb the find- 
ings under Rules 52(c) of the 
Federal Rules of Criminal 
dure unless they were clearly errone- 


Proce- 


ous. 

(Cranor v. Gonzales, United States 
Court of Appeals, Ninth Circuit, August 
22, 1955, Pope, J.) 
® A recent case in the Court of Ap- 
peals for the Seventh Circuit, where 
Roger Touhy was seeking federal 
habeas corpus, has illustrated the ef- 
fect of the rule that an applicant 
must exhaust his state remedies. 

Touhy is serving two sentences in 
Illinois. One is for 99 years for kid- 
naping and the other for 199 years 
for aiding a prisoner to escape. The 
latter sentence was imposed under 
an Illinois statute permitting one 
who aids an escape to be sentenced 
to the same term as the one aided. 

As to the first sentence, there was 
no doubt that Touhy had exhausted 
his state remedies. But as to the 
second sentence, he had not pro- 
ceeded under a special Illinois post 
conviction hearing act which per- 
mits an examination of whether the 


prisoner's incarceration is valid. 


The district judge had granted 
and conducted an extended hearing 
on Touhy’s application. There were 





3,300 pages of printed record and 


the judge’s opinion covered 611 


printed pages. The district court 


granted the writ and discharged 
Touhy. 

But the Appeals _re- 
versed, ruling that the federal courts 
must adhere strictly to the exhaus- 
tion-of-remedies doctrine. It felt that 


Court of 


Touhy’s failure to employ the post- 
conviction hearing act to test his 
second conviction was a failure to 
exhaust state remedies. 

(U.S. ex rel. Touhy v. Ragen, United 


States Court of Appeals, Seventh Circuit, 
July 20, 1955, Duffy, J., 224 F. 2d 611.) 


Federal Tort Claims Act... 
forest fires 


® Applying the Supreme Court’s in- 
Federal Tort 
Claims Act in the Texas City explo- 
sion case, Dalehite v. U.S., 346 U.S. 
15, the Court of Appeals for the 
Ninth Circuit has ruled that the 
United States is immune under the 


terpretation of the 


Act to an action based on its alleged 
negligence to extinguish a forest fire 
on public lands, thus allowing the 
fire to spread to and destroy private- 
ly owned timber. 

The 
Forest Service employees who fought 


Court concluded that the 
the fire were public firemen and that 
no tort liability has ever been en- 
forced against a governmental unit 
with to fire-fighting. The 
Court then relied on Dalehite for 


regard 


the proposition that the Tort Claims 
Act did not create new causes of 
action where none existed before. 

It also pointed out that the Act, 
28 U.S.C.A. §2674, limits the Gov- 
ernment’s liability to “the same man- 
ner and to the same extent as a 
private individual under like circum- 
stances.”’ Since there is no analogous 
private liability, the Court reasoned, 
the present suit could not be main- 
tained. 

The Court considered that the 
basic proximate-cause allegation of 
the complaint was that after the fire 
had been contained in a 1,600-acre 
area, it should have been extin- 
guished, but was not. Thereafter, it 
was charged, it broke out of this area 


to the plaintiff's land. But the Court 


What's New in the Law 





also considered contentions that the 


United States was negligent in fail 
ing to clean the right-of-way of a 
railroad that had an easement across 
the public lands, which failure al- 
lowed sparks from a passing train to 
ignite the forest fire. 

In disposing of this aspect of the 
case, the Court stated that the duty 
to keep the right-of-way free of in- 
flammable materials rested with the 
railroad Neither, 
the Court continued, would the Gov- 
ernment’s failure to maintain safe 


easement-holder. 


conditions on its property adjoining 
the right-of-way render it liable for 
damages because the fire spread 
across its land to the plaintiff's land. 
(Rayonier Incorporated v. US., 
United States Court of Appeals, Ninth 
Circuit, September 1, 1955, Orr, J.) 


Insurance Law... 
coverage 


=" In a case presenting the reverse 
factual situation of Harris v. Allstate 
Insurance Company, 309 N.Y. 72 (41 
A.B.A.J. 263, March, 1955, and 41 
A.B.A.J. 958, October, 1955), the 
Second Circuit Court of Appeal of 
Louisiana has held that damage to 
an automobile caused by a falling 
tree cut by workmen was covered 
under the collision provision of the 
owner's policy. 

The insured had collision but not 
comprehensive coverage. The insur- 
er contended that the tree was a 
“falling object” excluded from the 
collision coverage because it was 
specifically mentioned in the com- 
prehensive clause. 

But the Court ruled that “colli- 
sion” is a broad and general term 
which encompasses a tree striking 
an automobile as a result of the tree 
being felled. The conclusion might 
be different, the Court indicated, if 
the tree had been blown against the 
car or had been uprooted and fell 
on the car as the result of an act of 
God. 

Since the policy showed that com- 
prehensive coverage had not been 
purchased by the insured, the Court 
declared that the “falling object” 
language of the comprehensive pro- 
vision could not be considered. It 
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said the short answer to the insurer’s 
argument was that the contract had 
to be construed against it and that 
the collision provision did not by its 
terms precisely exclude a felled tree. 

(Barnard v. Houston Fire & Casualty 
Insurance Company, Court of Appeal 
of Louisiana, Second Circuit, June 20, 
1955, rehearing denied July 8, 1955, 
Ayres, J., 81 So. 2d 132.) 


Libel and Slander .. . 
political broadcasts 


®" Broadcasters worrying about their 
impotence against libel suits because 
of their inability under the Federal 
Communications Act to censor polit- 
ical broadcasts may take heart from 
a recent decision of the Supreme 
Court of Errors of Connecticut. The 
Court has held that the broadcasting 
candidate is protected from libel ac- 
tions by the fair-comment privilege 
rule and that his immunity extends 
to the station. 

The Communications Act, 47 
U.S.C.A. §315, provides that if one 
candidate for office is permitted to 
use broadcasting facilities, equal 
time shall be given to all other can- 
didates for the office, and further 
states that the broadcaster “shall 
have no power of censorship over 
the material broadcast... .” 

In the instant case a mayoral can- 
didate, in charging that the incum- 
bent administration had been indif- 
ferent to the removal of industry 
from the city, said: 

My friends in Meriden, you know 
the Charles Parker Company—former- 
ly the Bradley and Hubbard Manufac- 
turing Company. This old, famous 
firm is now 90 per cent out of pro- 
duction and is up for sale. How many 
jobs will disappear? The staggering 
total of 1,000. 

In answer to a request for retraction, 
the candidate the next day on the 
same station stated: 

I stand by what was said in yester- 
day's radio broadcast. 

The candidate's 
completely false. 

Ruling out a libel action, the 
Court held that “speechmaking and 
the broadcasting of speeches in an 
election campaign are, on general 
principles, occasions of qualified 


allegations were 
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privilege”. The Court went on to 
find that in this case the privilege 
had not been abused because the 
statements, although based on hear- 
say, were not maliciously made. The 
broadcaster was similarly protected, 
the Court declared, unless it mali- 
ciously permitted its facilities to be 
used, knew the statements were false, 
or acted in bad faith. And even mis- 
statements of fact are privileged 
under the fair-comment rule, the 
Court said, if made in good faith. 

The Court rejected an argument 
that the fair-comment doctrine could 
not apply to statements about a pri- 
vate business enterprise not involved 
in the campaign. The Court said 
loss of employment was a matter of 
public interest. 

A political campaign, the Court 
remarked, “is a time-honored Amer- 
ican institution indispensible to our 
way of life. Courts must be careful 
not to permit the law of libel and 
slander to encroach unwarrantably 
upon the field of free public debate.” 

(Charles Parker Company v. Silver 
City Crystal Company, Supreme Court 


of Errors of Connecticut, August 1, 1955, 
Baldwin, J.) 


Municipal Law... 
fluoridation 


® Fluoridation of water by a muni- 
cipality has ridden out another ju- 
dicial attack successfully. The Su- 
preme Court of Ohio has found 
nothing wrong with fluoridation of 
the Cleveland water system for the 
purpose of preventing dental caries. 

The Court decided that the city 
was acting within the orbit of its 
police power and that it was not 
denying any personal liberties guar- 
anteed by constitutions. Those liber- 
ties, the Court remarked, always are 
subject to a valid exercise of the 
police power. 

Even though dental caries is not 
a contagious or infectious disease, 
the Court ruled, it still may be the 
proper subject of regulation under 
the police power. No emergency is 
required to support employment of 
the police power, the Court noted. 
But, it continued, dental caries has 
“become [a problem] of public 


health”. 

The Court also observed that 
fluoridation of water for prevention 
of caries has progressed beyond the 
experimental period and is not open 
to objection as an experiment foisted 
on the public. Neither, the Court 
added in answering the numerous 
objections raised, does fluoridation 
constitute the unlawful practice of 
medicine and adulteration. 

(Kraus v. City of Cleveland, Supreme 
Court of Ohio, June 29, 1955, Matthias, 
J.. 127 N.E. 2d 609.) 


Negligence ... 
aircraft manufacture 


=" In a case of unusual importance 
in the aircraft and airline industries, 
in which an airline was suing an air- 
plane manufacturer for negligent de- 
sign and construction, the Court of 
Appeals for the Sixth Circuit has 
said that despite “prolix and tech- 
nical” issues of fact, the familiar 
rules of negligence apply. Thus the 
Court has reversed the case, in 
which the jury found for the de- 
fendant, on the ground that there 
was no evidentiary basis to support 
the submission of certain issues to 
the jury. 

The case involved several Martin 
202’s operated by Northwest Air- 
lines. On August 29, 1948, one of 
these planes, while flying through a 
storm in Wisconsin, crashed with the 
loss of all thirty-six persons aboard. 
On the same day the pilot of an- 
other 202 noted the erratic behavior 
of the plane. Investigation of this 
plane and of the crash plane showed 
that a broken wing joint was the 
culprit. 

Northwest immediately grounded 
all its 202’s and inspection disclosed 
that several had cracks in the same 
wing joint. The cause was deter- 
mined to be metal fatigue. 

Northwest then sued Martin for 
damages, basing its action on negli- 
gent design and manufacture and 
the use of a metal more susceptible 
to fatigue than others. A warranty 
basis for the suit was not available 
because under the airplane purchase 
agreement Martin’s liability had 
been limited to its negligence. 









the 
the 


th 
ily 






that 
ntion 
1 the 
open 
visted 
sourt 
erous 
ation 
ce of 


yreme 
thias, 


tance 
tries, 
1 air- 
it de- 
rt of 

has 
tech- 
iiliar 
s the 
i 
> de- 
there 
port 
25 to 


artin 
Air- 
ie of 
gh a 
h the 
ard. 
fT an- 
avior 
this 
»wed 
the 


nded 
losed 
same 
leter- 


| for 
egli- 

and 
tible 
‘anty 
lable 
shase 

had 











The Court hung its reversal on 
the submission by the trial judge to 
the jury of the issues of assumption 
of risk and contributory negligence. 

In an attempt to support these is- 
sues, Martin had shown that North- 
west had a resident engineer and 
several other persons at the Martin 
plant while the aircraft were being 
built. They were allowed to make 
any inspections and alterations they 
desired. Thus, the manufacturer con- 
tended, the airline had assumed the 
risk of alleged negligent design and 
construction. But the Court found 
that there was no evidence that the 
Northwest engineers had ever seen 
or inspected the guilty wing joint. 
Therefore, it ruled, the trial court 
should not have submitted an as- 
sumption of risk instruction to the 
jury. 

Martin relied on substantially the 
same evidence to support the con- 
tributory negligence instruction giv- 
en the jury. But again the Court 
found no evidentiary basis, since 
there was no showing that North- 
west “was guilty of any departure 
from the standard of care of an or- 
dinarily prudent airline operator”. 
This finding included a conclusion 
that Northwest was not contributor- 
ily negligent in failing to have the 
plane equipped with radar, because, 
the Court determined from the evi- 
dence, radar was not developed in 
1948 to a point sufficient to make it 
valuable in facilitating the avoid- 
ance of storms. 

(Northwest Airlines, Inc. v. Glenn L. 
Martin Company, United States Court 
of Appeals, Sixth Circuit, May 31, 1955, 
Stewart, J., 224 F. 2d 120.) 


Schools... 
immunity 

® A board of education’s common- 
law immunity to a tort action for a 
teacher’s assault and battery on a 
pupil is not destroyed by a statute 
making the board an indemnifier. 
This is the decision of the Superior 
Court of Connecticut for Litchfield 
County. 

The statute, enacted in 1953, pro- 
vides that a board of education 


“shall protect and save harmless. . . 
any teacher or other employee .. . 


from financial loss and expense aris- 
ing out of any claim, demand, suit 
or judgment by reason of alleged 
negligence or other act resulting in 
accidental injury to . . . any person 

.” if the teacher was acting in the 
scope of employment or under di- 
rection of the board. 

The plaintiff alleged he had been 
struck by a teacher for disciplinary 
reasons. He contended that the stat- 
ute abolished the board’s common- 
law immunity and that he could sue 
the teacher and the members of the 
board directly. 

The Court ruled that the statute 
did not wipe out the board’s immu- 
nity, but was simply an indemnifica- 
tion act. Had the legislature intend- 
ed ending the immunity, the Court 
remarked, it could have done so by 
direct language. 

The Court concluded that the 
plaintiff had stated a cause of action 
against the teacher, but not against 
the board. The statute would come 
into the picture only after judgment 
against the teacher, it continued. 
The Court discussed but did not de- 
cide whether the statute would re- 
quire the board to pay the teacher's 
attorney's fees. 


(Swainbank v. Coombs et al., Superior 
Court of Connecticut, Litchfield County, 
May 18, 1955, King, J., 115 A. 2d 468.) 


Trusts... 
segregation 


® The Orphans’ Court of Phila- 
delphia County has refused to alter 
or reinterpret the terms of Stephen 
Girard’s will in order to permit 
Negroes to enter Girard College. 
The suit grew from that instru- 
ment which has spawned so much 
litigation: the will of Stephen Gi- 
rard, written in 1830 and 1831, and 
first appearing in the courts in 1844 
when the United States Supreme 
Court upheld its validity in Vidal v. 
Girard’s Executors, 2 Howard 127. 
By his will Girard left the major 
portion of his estate in trust for the 
establishment of a college for the 
education and maintenance of “poor 
white male orphans”. He named 
“the Mayor, Aldermen and citizens 
of Philadelphia” as trustee. This was 


What's New in the Law 


at that time the official title of the 
city. The trustee is now the Board 
of Directors of City Trusts. 

The Court affirmed the rejection 
by the Board of the application of a 
Negro boy to enter the College. 
Reading Girard’s explicit instruc- 
tions for the operation of the school, 
the Court concluded that Girard 
knew precisely what he was doing 
and that he had restricted enroll- 
ment to “poor white male orphans” 
deliberately. The Court felt it could 
not rewrite the will to eliminate the 
word “white”. 

It had been contended that the 
purpose of the suit was not to alter 
Girard’s will, but to bring its pro- 
visions into line with present-day 
school segregation policy. This could 
be done, it was argued, because the 
will was written more than a century 
ago and did express a wide educa- 
tional objective. 

But the Court rejected these con- 
tentions. Although an instrumental- 
ity of the state was the trustee, the 
Court ruled, it was really acting in 
a private capacity and was merely a 
public body administering a private 
trust. Therefore, the Court reasoned, 
the action of the Board refusing ad- 
mission to a Negro (solely on the 
basis of color) did not involve the 
desegregation doctrine applicable to 
public education. 

The Court also found no room to 
apply the principle of deviation 
from the terms of a trust or the cy 
pres doctrine. 

(Estate of Stephen Girard, Applica- 
tion of William Ashe Foust, Orphans’ 
Court of Philadelphia County, Pennsyl- 
vania, July 29, 1955, Bolger, J., The 
Legal Intelligencer [Philadelphia], Au- 
gust 2, 1955, Page 1.) 


What’s Happened Since... 


® On July 14, 1955, the Court of 
Appeals for the Fourth Circuit [—F. 
2d—] reversed the decision of the 
United States District Court for the 
Eastern District of South Carolina 
in Flemming v. South Carolina Elec- 
tric & Gas Company, 128 F. Supp. 
1469 (41 A.B.A.J. 456; May, 1955). 
The District Court had held that 
the Supreme Court's decision in the 
School Segregation Cases, 347 U.S. 
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497, had no application to public 
transportation and that the doctrine 
of separate but equal facilities could 
still be applied to bus common car- 
riers. But the District Court had de- 
cided the case before the Fourth 
Circuit spoke with vigor in Dawson 
v. Mayor and City Council of Bal- 
timore City, 220 F. 2d 386 (41 
A.B.A.]. 456; May, 1955), in ruling 
that the Supreme Court’s decision 
applied to public recreational facili- 
ties. Now, the Court stated, the doc- 
trine of the separate-but-equal segre- 
gation case, Plessy v. Ferguson, 163 
U.S. 537, can no longer be regarded 
as a correct statement of the law, 
since it recognized segregation by 
common carriers as being governed 
by the same principles as segrega- 
tion in public schools—a_ principle 
wiped out by the School Segrega- 
tion Cases. 


" Any indications the JouRNAL may 
have given in the August, 1955, issue 
(41 A.B.A.]. 744; August, 1955) that 
Walter B. Wanamaker, an Ohio com- 
mon pleas judge, might be having 
some success in his hydra-headed 


S-D Day 


® Thursday, December 1, 1955, will 
be the second annual “S-D Day” or 
“Safe Driving Day”. 

Its purpose is to demonstrate once 
again that traffic accidents can be 
greatly reduced when motorists and 
pedestrians fulfill their moral and 
civic responsibility for safety. 

Cognizant of the fact that there is 
probably no one in the United States 
who has not had a member of his or 


1042 American Bar Association Journal 





litigation against the justices of the 
Supreme Court of Ohio have been 
dispelled completely by the opinions 
issued July 27, 1955, by the so-called 
replacement Court. For a more com- 
plete background of the cases, see 
(in addition to the August issue) 41 
A.B.A.J. 165; February, 1955. Judge 
Wanamaker has lost all his causes. 

In the first case, 164 Ohio St. 170, 
128 N.E. 2d 1, the Court reiused to 
entertain Judge Wanamaker’s appli- 
cation that the Court expunge cer- 
tain language from its opinion in 
Ohio v. Hashmall, 160 Ohio St. 565, 
to which the judge took exception. 
What is said in a supreme court 
opinion, the Court asserted, is its 
own business. ““What is said in enter- 
ing judgment or in a supporting 
opinion is privileged and not subject 
to direct or collateral attack by any- 
one’, the Court said. 

In the second and third cases, 164 
Ohio St. 174, 128 N.E. 2d 108, which 
were an action in mandamus to com- 
pel the Supreme Court’s clerk to file 
Judge Wanamaker’s affidavit seeking 
to disqualify the regular members 
of the Court and an action in pro- 


~ 


her family, or a friend or neighbor, 
injured in a trafhc accident, Presi- 
dent Dwight D. Eisenhower's Com- 
mittee for Traffic Safety is once again 
sponsoring the activity in co-opera- 
tion with prominent national organi- 
zations, including the American Bar 
Association. 

Each motorist and pedestrian is 
being asked to co-operate on S-D Day 
and every day by doing the follow- 
ing: 

1. Observe the letter and spirit of 





hibition to preclude the regular 
members from hearing and deter- 
mining the affidavit, the Court was 
equally firm. It averred that it had 
“the power to order [the clerk] 
either to file or refuse to file any 
matter presented to him.” As to the 
writ of prohibition, the Court de- 
clared that it issued only from a 
court of superior to a court of in- 
ferior jurisdiction, and that since the 
Supreme Court of Ohio had no su- 
perior court in Ohio, it was immune 
to prohibition. 

The fourth case, 164 Ohio St. 176, 
128 N.E. 2d 110, was another man- 
damus action, this one commenced 
in the Supreme Court itself, against 
the clerk to compel him to file the 
affidavit. In disposing of this, the 
Court held that it was the duty of 
the clerk, in the absence of instruc- 
tions from the Court, to file any 
paper “not scurrilous or obscene”. 
Therefore, the Court said, the affi- 
davit should be filed. But in the next 
sentence the Court struck the afh- 
davit “for the reason that the relator 
had no basis in law for filing it’. 


all traffic regulations. 

2. Be courteous to every driver 
and pedestrian—practice sportsman- 
ship. 

3. Give full attention to driving 
and walking. 

In addition, all public officials and 
organizations can further assist in 
making this a success. Further infor- 
mation can be obtained from the 
Trafic Court 
Bar Association, 


American 
East 60th 


Program, 
1155 


Street, Chicago, Illinois. 
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Walter P. 
ARMSTRONG, JR. 





SECTION OF 
CRIMINAL LAW 


® The Section of Criminal Law 
sponsored four programs during the 
Annual Meeting of the Association 
at Philadelphia. All were open to 
the public and were well attended. 
\t times, the capacity of the gener 
ously proportioned meeting room as 
signed to the Section was exceeded. 

On Monday afternoon the pro- 
gram consisted of a panel discussion 
on “The Defense of Insanity in a 
Criminal Case: The Durham Deci- 
Other Recent Develop- 
ments in Testing Mental Competen- 
cy for Crime”. 


sion and 


Panelists included a 
judge, the 
whose brief produced the revolution- 


prosecutor, a attorney 
ary Durham opinion, and _ spokes- 
men for the professions of medicine 
and psychiatry. 

Tuesday morning was devoted to 
a panel discussion of “Narcotic Drug 
Addiction: Problems and _ Policies 
Affecting the Addict, the Peddler, 
and the Illegal Traffic’. Spokesmen 
for the United States Treasury De- 
partment, an attorney general of one 
of the states, and medical doctors 
representing various points of view 
on the subject contributed to a very 
lively presentation and discussion. 

On Tuesday afternoon, the Sec- 
tion sponsored a joint session with 
the National Probation and Parole 
Association, hearing General Wil 
Donovan and Professor 


liam J. 
Arthur Sherry, of the Special Com- 
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mittee on the Administration of 
Criminal Justice, who described the 
work of the special American Bar 
Association project, and Judge Al- 


fred P. Murrah, who spoke on 
“Prison or Probation—Which and 
Why?” 

The final session, Wednesday 


morning, assembled a panel to make 
an appraisal of experiences to date 
with the new Code of Military Jus 
tice. A judge of the Court of Military 
Appeals and spokesmen for the 
Armed Services explained the work 
ings of the Code from their respec- 
tive points of view, to an audience 
that included many high ranking 
military legal officers as well as ci 
vilian attorneys. 

Section members were deeply grat 
ified and honored by the presence 
of the Chief Justice of the United 
States, the Solicitor General of the 
United States, and other 
guished officers and jurists in attend- 


distin 


ance at various sessions. 

A single matter was scheduled for 
submission to the House of Delegates 
on behalf of the Section: a resolu- 
tion supporting the identical bills 
now pending in Congress to effectu 
ate a proposal, attributed to Solicitor 
General Sobeloff, permitting appel- 
late review of the sentences meted 
out in criminal cases in the federal 
courts. Since the time for discussion 
resolution 


was limited when this 


came up, and since consideration 
by the House was not regarded as 
urgent, the Section spokesman con 
curred in a motion to defer consid- 
eration until the midyear meeting 
of the House. 

The most important pending proj 
ect considered, approved and car- 
ried forward by the Council during 
its meetings is the proposed joint 
Medical 
American Bar Association study of 
held 


American Association 


narcotics. Conferences were 





with American Medical Association 
spokesmen, and it is anticipated that 
the American Bar Association com 
mittee, to work with the members 
already appointed by the medical 
association, will be named in the 
near future. 


W. Percy 
McDONALD 





E. H. Jaffe 


SECTION OF 
INSURANCE LAW 


® The Section of Insurance Law 
held its annual meeting in conjunc- 
tion with the Annual Meeting of 
the American Bar Association at 
Philadelphia, Pennsylvania, August 
22-24, 1955. The Section of Insur- 
ance Law is one of the largest Sec- 
tions in the American Bar Associa- 
tion. Organized at Grand Rapids, 
Michigan, in 1933, in the short space 
of twenty-two years it has grown to 
its present membership of 4781. Ar- 
thur T. Vanderbilt, the first Chair- 
man of the Section, now Chief Jus- 
tice of the Supreme Court of New 
Jersey, is credited with saying, “If 
one wants to know what is going on 
in the field of insurance law, one 
turn to the Pro- 
ceedings of the Section of Insurance 


must necessarily 
Law.” The meeting in Philadelphia 
broke all previous attendance rec- 
ords of the Section. 

Walter A. Mansfield, of Detroit, 
Michigan, presided over all the ses- 
sions of the Section. Under his able 
leadership as chairman of the Sec- 
tion an outstanding program was 
prepared and presented, and was 
received enthusiastically. 

The session opened with an ad- 
dress by General William J]. Dono- 
van, of New York City, guest speak- 
er of the meeting. He delivered a 
brilliant address on the subject, 
“Understanding Our National Se- 
curity”. 
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On 


Monday, August 22, the 
Committee on Casualty Insurance 
Law, Lewis C. Ryan, Syracuse, New 
York, chairman, and the Committee 
on Workmen’s Compensation and 
Employer's Liability Insurance Law, 
Ashley St. Clair, Boston, chairman, 
presented a medico-legal panel 
on the subject “Relationship _be- 
tween Trauma 
Appearing on the panel were Dr. 
A. Reynolds Crane, Chief Patholo- 
gist, Pennsylvania Hospital, Phila- 
delphia; Dr. Volney Ludwick, Pro- 
fessor of Radiology, Hahneman 
Medical College and Hospital, Phil- 
adelphia; William F. Martin, New 
York City, and Raoul D. Magana, 
Los Angeles, California. 

The Committee on 
Insurance Law, James B. Donovan, 
New York City, chairman, presented 
a discussion of the automobile pol- 


and Malignancy”. 


Automobile 


icy. 
The Committee on In- 
surance Law, L. Duncan Lloyd, Chi- 


Aviation 


cago, Illinois, chairman, had as its 
speaker Hamilton O. Hale, of New 
York City, who spoke on the subject 
“Property Damage Claims Arising 
from Low Flying Aircraft”. 

In the field of life insurance, Dr. 
Noel T. Dowling, of Columbia Uni- 
versity, delivered an address on the 
subject “Congress and Insurance”. 

Donald Knowlton, 
Commissioner of New Hampshire, 


Insurance 


discussed the subject “Jurisdiction 
of the Federal Trade 
over Trade Practices of Insurers”. 

Harry G. Walther, Jr., of the 
Standard Oil of New 
Jersey, spoke on the subject “The 
New York Disability Benefits Laws 
—The First Five Years’’. 

In keeping with the practice of 


Commission 


Company 


previous years the entire Wednes- 
day morning session was devoted to 
a panel on trial tactics. The pro- 
gram was prepared and presented 
by Wayne E. Stichter, of Toledo, 
Ohio, chairman of the Committee 
on Trial Tactics. The general sub- 
ject discussed was, “Effective Use of 
Discovery Techniques”. Gerald T. 
Foley, Judge of the County Court 
of Essex County, Newark, New Jer- 
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sey, was the moderator. The panel 
participants were James M. Guiher, 
Clarksburg, West Virginia; William 
A. Kelly, Akron, Ohio; John A. 
Kluwin, Milwaukee, Wisconsin; and 
Josh H. Groce, San Antonio, Texas. 

The officers of the Section of In- 
surance Law to serve for the com- 
ing year are as follows: Chairman, 
W. Percy McDonald, Memphis, Ten- 
nessee; Chairman-Elect, H. Beale 
Rollins, Baltimore, Maryland; Vice 
Chairman, L. J. Carey, Detroit, 
Michigan; Secretary, Welcome D. 
Pierson, Oklahoma City, Oklahoma. 

Chairman McDonald has been an 
active member of the Section of In- 
the date of its 


surance Law since 
organization. For many years he 
served as Chairman of the Com- 


mittee on Aviation Insurance Law. 
He has also served as a member of 
the Council, Secretary of the Sec- 
tion and Vice Chairman of the Sec- 


tion. 


Alexander 
HOLTZOFF 





Chase Ltd 


SECTION OF 
JUDICIAL ADMINISTRATION 


# At the Annual Meeting at Phila- 
delphia, the Section of Judicial Ad- 
ministration held a series of four 
well-attended sessions. 

The first session held on Monday 
afternoon was presided over by 
Judge John J. Parker, of the United 
States Court of Appeals for the 
Fourth Circuit, and was devoted to 
a report by representatives of each 
of the state committees established 
by the Section, each speaker giving 
a brief account of what was being 
done toward the improvement of 
judicial administration in his juris- 
diction and particularly toward the 
adoption of the minimum standards 
which this Section has been advo- 
cating. 


constructive, 


The second session was held on 
Tuesday afternoon and ad- 
dressed by Herbert Brownell, Jr., 
the Attorney General of the United 
States; Simon E. Sobeloff, the Solicit- 
or General of the United States; 
and several Assistant Attorneys Gen- 
eral. The Attorney General gave an 
interesting account of the work of 
the Department of Justice, as well 
as its attitude toward a number of 
matters of general interest. The So- 
licitor General and each of the As- 
sistants spoke concerning the work 
of his division. These speeches were 
so well received that the Attorney 
General volunteered to make 
appearance before the Section an 
annual event. 


was 


his 


The next session held on 
Wednesday morning and was pre- 
sided over by Bolitha J. Laws, Chief 
Judge of the United States District 
Court for the District of Columbia. 
He conducted a laymen’s program, 
which has become a notable feature 
of the annual meeting. The prin- 
cipal speaker was Senator Margaret 
Chase Smith, of Maine, who spoke 
on “Fair Trial and Free Press’. The 
balance of the meeting was devoted 
to prepared questions propounded 
by members of a panel and answers 
thereto by other members of the 
panel. 

The last session was 
Thursday morning and was presid- 
ed over by Alexander Holtzoff, 
United States District Judge for the 
District of Columbia. It was devoted 
to traffic courts. Among the speak- 
ers were Thomas F. Powers, Judge 
of the Municipal Court of Akron, 
Ohio, and Alexander F. Jones, Exec- 
utive Editor, Syracuse Herald-Jour- 
nal, Syracuse, New York, who repre- 
sented the newspaper point of view. 


was 


held on 


At the conclusion of the Thurs 
day meeting, officers were elected 
for the coming year. The proceed 
ings were closed by a short talk by 
the incoming Chairman. The off- 
cers for this year are the following: 

Chairman, Alexander Holtzoff, 
United States District Court for the 
District of Columbia; First Vice 
Chairman, Elwyn Thomas, Supreme 
Court, Tallahassee, Florida; Second 
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Vice Chairman, Thomas M. Powers, 
Municipal Court, Akron, Ohio; 
Third Vice Chairman, Emory H. 
Niles, Courthouse, Baltimore, Mary- 
land; Secretary, C. Frank Reifsny- 
der, Washington, D. C. 


Daniel P. 
LOOMIS 





Moffett Studio 


SECTION OF 
LABOR RELATIONS LAW 


" The highpoint of the annual 
meeting was an address by Theophil 
C. Kammholz, General Counsel of 
the National Labor Relations 
Board, delivered at the luncheon 
on Tuesday, August 23. Mr. Kamm- 
holz outlined his conception of the 
role of the General Counsel. After 
contrasting the duty of the govern- 
ment lawyer and private practition- 
er, he went on to say that although 
he did not intend “to abdicate my 
duty and automatically authorize a 
complaint whatever the charge may 
allege”, he leaned toward issuing a 
complaint and sending the question 
to the Board for decision where the 
issue was closely balanced. 

I believe the General Counsel 
should not limit the issuance of com- 
plaints to cases where he personally 
believes that the proposition urged 
represents a correct interpretation of 
the statute. where the issue is 
normal, or there are other special 
circumstances, I can envisage a case 
in which he might well issue a com- 
plaint even though he feels that if he 
were a Board Member he might vote 
to dismiss it. 

Mr. Kammholz 
cent Board 
which he found “a trend away from 
an over-literal reading of the statute, 
and away from a rigid or mechani- 
cal application of the stereotyped 
formulae—both in the finding of un- 


then reviewed re- 


and court decisions in 


fair labor practices, and in the pre- 
scription of remedies for them.” In- 
terest in the luncheon was enhanced 


by the attendance of the retiring 
NLRB Chairman, Guy Farmer, and 
Board Members Murdock, Peterson, 
Rodgers and Leedom. 

At the Tuesday morning session 
notable papers were presented by 
W. Willard Wirtz, of the Chicago 
Bar, and Professor Douglass V. 
Brown, of Massachusetts Institute of 
Technology. 

Mr. Wirtz reviewed the work of 
the National Labor Relations Board 
under the influence of a majority of 
Republican appointees, seeking to 
discover whether any consistent phil- 
osophy was discernible from the 
changing course of decisions. He 
called attention to the sharp differ- 
ences between labor relations in 
areas where union organization and 
collective bargaining were well de- 
veloped and in plants and industries 
where unions were weak and organi- 
zation lacking. In the former situa- 
tion Mr. Wirtz suggested that the 
principle of “less law” might well be 
applicable but he questioned the wis- 
dom of following it in situations 
where collective bargaining was nov- 
el or non-existent. 

Professor Brown discussed the ap- 
plication of antitrust policies to or- 
ganized labor. His essential thesis 
was the importance of distinguish- 
ing between restraints on compeéeti- 
tion in the labor market and the 
restrictions which a few unions have 
sought to impose on competition in 
the product market in which em- 
ployers sell goods and services. In 
his view the antitrust laws might 
appropriately deal with restraints in 
the product market but not with 
other union activities. 

The Philadelphia Bar contribut- 
ed a lively panel discussion of Asso- 
ciation of 
Employees v. Westinghouse Electri- 
cal Corporation which gave Section 
members new insight into that per- 
plexing Supreme Court decision. 


Westinghouse Salaried 


The sessions also heard an un- 
usually large number of significant 
committee reports reviewing legisla- 
tive and judicial developments dur- 
ing the previous year. The reports 
will be printed and distributed 


to members in the Section Hand- 
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book. 
bate between Thomas E. Harris, As- 
sistant General Counsel of the CIO, 
and Jonathan C. Gibson, Vice Pres- 
ident and General Counsel of the 
Santa Fe Railway, on “Legislative 


The final session heard a de- 


Restrictions 
Agreements”. 


upon Union Security 
At the final business session Sec- 
tion officers were elected. Daniel P. 
Loomis becomes Chairman. Robert 
M. Segal was elected Vice Chair- 
man and Archibald Cox was re- 
elected Secretary.The new members 
of the Council are Morris P. Glu- 
shien, of New York City, and Louis 
Sherman, of Washington, D.C. 


William A. 
LANE 





SECTION OF 
REAL PROPERTY, PROBATE 
AND TRUST LAW 


®" The Section of Real Property, 
Probate and Trust Law held four 
enthusiastic public sessions during 
the first three days of the 78th An- 
nual Meeting of the Association in 
Philadelphia. In addition, the Coun- 
cil of the Section held two business 
sessions, one on Sunday afternoon, 
August 21, and the other after the 
general meeting of the Association 
at Independence Hall Wednesday 
afternoon. At 8 o’clock on Tuesday 
morning, August 23, the officers, 
members of the Council and com- 
mittees met for breakfast. All public 
sessions were held in the Adelphia 
Hotel. 

At the first public session held at 
1:45 p.m., Monday, August 22, Rush 
H. Limbaugh, Chairman of the Sec- 
tion, asked that the meeting resolve 
itself into a business session so as to 
pass upon a resolution urging the 
legislatures to pass laws simplifying 
security transfers by fiduciaries. Pro- 
fessor A. F. Conard, Chairman of 
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the Section’s Committee on Simpli 
fication of Security Transfers by Fi- 
duciaries, moved the adoption of the 
resolution and explained the origin 
of it and the reasons why it should 
be adopted. When put to the vote 
the resolution was unanimously 
adopted and it was delivered to 
Dean Russell Niles, of New York, 
the Section’s representative in the 
House of Delegates, for him to pre- 
sent at an appropriate time to that 
body. The resolution was approved 
by the House of Delegates at its 
meeting on Thursday, August 25. 
The 
the appointment 


then announced 
of Charles  F. 
Grimes, Chicago; Earl S. MacNeill, 
New York; and Joseph E. 
Ridgewood, New York, as a nomi- 


chairman 


Lucas, 


nating committee to nominate Sec- 
tion officers for the next year. 
Following brief words of welcome 
to those in attendance by the chaii 
man and a short statement by him 
of the importance of the work of 
the Section and the report that the 
Section’s membership had risen to 
more than 3450, the chairman pre 
sented Robert H. Frazier, of Greens- 
boro, North Carolina, Vice Chair- 
man and Director of the Real Prop 
erty Law Division, who presided for 
the remainder of the program. The 
general theme of the afternoon dis- 
cussion was “Developments in Real 
Property Law Caused by Growth of 
Metropolitan Areas”. With almost a 
capacity attendance in the Crystal 
Room Harold L. Reeve, of Chicago, 
discussed the subject, “Before and 
After—Adapting Old Legal Princi 
ples to Present Day Real Property 
Problems”, and illustrated his inter- 
esting and informative address with 
colored slides. Jack Sidney Morris, 
of Chicago, followed with an inter- 
esting discussion on “Problems in 
Drafting Shopping Center Leases”. 
Milton C. Sharp, of Philadelphia, 
Pennsylvania, then discussed ‘Legal 
Problems in Urban Redevelopment” 
and as the concluding number on 
the program James J]. Brennan, ol 
Chicago, discussed “Lots of Air—a 
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Subdivision in the Sky” using charts, 
blueprints, maps and other facilities 
to illustrate and emphasize his ad- 
dress. 

At the second public session held 
at 9:30 a.m. Tuesday, August 23, 
following introductory remarks by 
the Section chairman, J. Stanley 
Mullin of Los Angeles, Vice Chair- 
man and Director of the Probate 
Law Division, was introduced as the 
presiding officer for the session. The 
general theme for this session was 
“Husband and Wife—How To Keep 
Both Happy in the Hereafter’. El- 
mer L. Fingar, of White Plains, New 
York, discussed “Joint, Mutual and 
Reciprocal Wills’; Christian M. Lau- 
ritzen II, of Chicago, discussed “Si- 
multaneous Death, Tax and Other 
Problems—Brief Consideration of 
Various State Statutes’; Professor 
William J. Bowe, of Nashville, Ten- 
nessee, discussed “Proper Draftsman- 
ship ‘To Overcome Problems of Si- 
multaneous Death”; and Leroy E. 
Rodman, of New York, discussed 
“Executor’s Power To Allocate Prop- 
erty To Qualify for Marital Deduc- 
tion”’. 

On Tuesday evening at 7:30 P.M. 
the annual dinner of the Section was 
held at which, following a statement 
by the chairman of some historic 
incidents connected with old Phila- 
delphia, Senior Judge Robert V. 
Bolger, of the Orphans’ Court of 
Philadelphia, discussed realistically, 
out of his experience as a probate 
judge, some problems relative to the 
administration of trusts. 

The final public session was held 
Wednesday morning, August 24. 
The nominating committee reported 
nominations and the Section elected 
the following officers for the ensuing 
year: Chairman, William A. Lane, 
Miami, Florida; Vice Chairman, 
Dean Edward C. King, Boulder, Col- 
orado; Secretary, William R. Dillon, 
Chicago, Illinois; Vice Chairman 
and Director of Real Property Law 
Division, Robert H. Frazier, Greens- 
boro, North Carolina; Vice Chair- 
man and Director of Probate Law 
Division, J. Stanley Mullin, Los An 





geles, California; Vice Chairman and 
Director of Trust 
Joseph ‘Trachtman, New York; Sec- 


Law Division, 


tion Delegate to House of Delegates, 
Rush H. 
deau, Missouri. 


Limbaugh, Cape Girar- 


Three new members of the Coun 
cil were also elected: Edward Burton 
Winn, Dallas, Texas; Joseph Pen- 
nington Straus, Philadelphia, Penn- 
sylvania; and Millard Vandervoort, 
Battle Creek, Michigan. 

Each newly elected officer was in- 
troduced. All of them pledged a de- 
votion of their energies to the ad- 
vancement of the work of the Section 
for the ensuing year. The chairman 
then introduced Joseph Trachtman 
of New York, Vice Chairman and 
Director of the Trust Law Division, 
to present the morning's program. 
The general theme was “Some Every- 
day Problems in Trust Drafting’. 
Morse Garwood, of Philadelphia, dis- 
cussed “Taking Instructions on Wed- 
nesday and Finishing Draft of Will 
with Testamentary Trusts on Fri- 
day”; W. Gibbs McKenney, of Balti- 
more, Maryland, discussed “Tax Pit- 
falls in Drafting Short-Term Trusts”; 
Lawrence G. Knecht, of Cleveland, 
Ohio, discussed ‘““The Trust Advisor: 
Boon or Booby Trap?”. 
moderator, Mr. Trachtman then 


Acting as 


called on Carl F. Schipper, Jr. and 
Robert J. Lawthers, both of Boston, 
Massachusetts, who discussed respec- 
tively legal problems and home office 
problems connected with “Designat- 
ing the Trustee under the Insured’s 
Will as Beneficiary of Insurance Poli- 
cy”. 

All the public meetings were well 
attended and the discussions were 
lively and interesting to the moment 
of final adjournment. 

All of the twenty-three committees 
of the Section except one had filed 
a written report and most of these 
reports had been mimeographed and 
copies were distributed at the gener- 
al sessions. Where time permitted 
chairmen of some of the committees 
were called upon to make oral re- 
ports during the program. 
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SECTION OF 
TAXATION 


® Under the direction of the re- 
tiring Chairman, Allan H. W. Hig- 
gins, of Boston, Massachusetts, the 
Section of Taxation, having a pres 
ent membership of over 5,400, pre- 
sented an instructive and_ stimulat- 
ing program at its annual meeting 
held in Philadelphia, August 18-24, 
1955. 

After meetings of the Officers and 
Council, and Council and Commit 
tee Chairmen on August 18-19, three 
days were devoted primarily to Com- 
mittee reports and discussion there- 
on. Committee reports related not 


New ORLEANS 


HARTFORD 


CHICAGO, ILLINOIS 
DALLAS, TEXAS 


only to proposed legislation, but also 
to certain aspects of proposed regu- 
lations under the Internal Revenue 
Code of 1954. 
At luncheon sessions, addresses 
were delivered to the Section by 
David W. Kendall, Assistant Secre- 
tary of the Treasury, on the subject 
“The Ringing Grooves of Change”, 
Griswold, 


and by Dean Erwin N. 


of the Harvard Law School, who 
spoke concerning “A Further Look 
at Lawvers and Accountants in Tax 
Practice”. 

Four recommendations for legis 
lation were adopted by the Section 
and received the approval of the 
House of Delegates of the Associa 
tion. These recommendations will 
be transmitted to the appropriate 
committees of Congress In connec- 
tion with the next revenue revision. 
Also, the House of Delegates author 
ized Section representatives to co- 
operate with the appropriate Com- 
mittees of Congress and their staffs 
with respect to revision of the ad- 
ministrative provisions relating to 
excise taxes. 

“Demonstration of the Handling 


ASSOCIATION CALENDAR 


REGIONAL MEETINGS 





New Orleans, Louisiana 

Hartford, Connecticut 
States Included 

(Deep South 





Regional 


Meeting)—Alabama, 


Activities of Sections 





of a Tax Case from _ Inception 
Trial Before the Tax 


\ugust 23, was a care- 


Phrough 

Court” on 
fully handled demonstration of a tax 
case from the initial stages through 
the trial in the Tax Court. Prom- 
inent members of the Philadelphia 
Bar participated, as did local In 


ternal Revenue Service personnel. 
Judge Morton Fisher of the Tax 
Court, formerly Chairman of the 


Section, presided. 

On Wednesday, August 24, three 
panel discussions were held on state 
and local taxes. 

Che Section elected the following 
officers for the current year: David 
W. Richmond, of Washington, D. C., 
Chairman; Lee I. Park, of Washing- 
ton, D. C., Vice Chairman; Joseph 
S. Platt, of Columbus, Ohio, Secre- 
tary. The following were elected as 
Council members to succeed those 
whose terms expired this year and 
to fill a vacancy: William R. Spof- 
ford, of Philadelphia, Pennsylvania; 
Norris Darrell, of New York, New 
York: Marvin K. Collie, of Houston, 
Texas; and William N. Haddad, of 
Chicago, Illinois. 


November 27-30, 1955 


April 15-18, 1956 


Arkansas 


Florida, Georgia, Louisiana, Mississippi, Oklahoma, Ten- 
nessee and Texas (Cuthbert S. Baldwin, General Chair- 
man, Richards Building, New Orleans 12; P. A. Bienvenu, 
Chairman of Registration and Hotel Accommodations, 
American Bank Building, New Orleans 12) 


(Northeastern Regional 


Meeting)—Connecticut, 


Maine, 


Massachusetts, New Hampshire, New York, Rhode Island 
and Vermont (Cyril Coleman, General Chairman, 750 Main 


Street, Hartford 3) 


(For information and reservations, write to the chairmen 


listed above) 


MID-YEAR MEETING 
ANNUAL MEETING 








February 16-21, 1956 


August 27-31, 1956 
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= In spite of terminology developed to avoid constitutional doubt, administrative 
rule making is clearly “legislation”. In recognition of this fact, control over this 
form of administrative action by legislatures is needed to insure some measure 
of restraint and to avoid unjustified departures from legislative policy. The Wis- 
consin law described in the following article is an interesting example of an attempt 


to solve the problem. 





Legislative Controls of Administrative Rule Making 


by Orrin L. Helstad, Research Associate, Wisconsin Legislative Council, 
and William W. Boyer, Jr., Supervisor of Research, 


Institute of Local Government, and Associate Professor 
of Political Science at the University of Pittsburgh 


®" In spite of constitutional man- 
dates that all legislative powers shall 
be vested in the legislature, Con- 
gress and state legislatures continu- 
ously and increasingly have dele- 
gated law-making functions to 
administrative agencies. The fact 
that the courts have upheld these 
delegations has not reduced concern 
—principally of legislators, lawyers, 
and social scientists—that a subtle 
but inexorable change in the basic 
functioning of our government is 
being effected. 

This concern has not yet emerged 
into any sense of general alarm. 
Nevertheless, a new body of law, 
created by administrative agencies, 
has assumed such bewildering pro- 
portions and substantive importance 
that legislatures have sensed a loss 
of control over their constitutional 
power and directive to make 
all laws. Administrative legislation, 
usually denominated rules or regu- 
lations, often has the same force and 
effect as laws enacted by the legisla- 
ture itself. No amount of judicial 
exegesis or tortuous reasoning can 
obscure that which has become 
clear—namely, that much of the leg- 
islative function has been trans- 
ferred to the administrative process. 

Wisconsin legislators recently had 
this point forcefully brought home 


to them by constituents who com- 
plained of “laws” which, upon in- 
quiry, turned out to be administra- 
tive rules having the force of law. 
The response of the legislators was 
an intelligent one. They rejected 
such precipitous and extreme pro- 
posals as, for example, a bill to re- 
peal all existing rules. Instead, the 
legislature directed the Wisconsin 
Legislative Council to conduct a 
comprehensive study of the rule- 
making process and to recommend 
remedial legislation. The 1955 ses- 
sion of the Wisconsin legislature, as 
a result of this study, has revised the 
Wisconsin administrative procedure 
act. The revision became effective 
June 13, 1955, when Governor 
Kohler gave his approval. Since the 
quest for legislative devices to con- 
trol administrative rule making ap- 
pears to be nationwide, some of the 
developments of the Wisconsin study 
may be of general interest. 


Traditional Legislative Control 


It is within the powers of any state 
legislature to react to what it be- 
lieves is an abuse of rule-making 
power by utilizing traditional de- 
vices to control administration. Pre- 
sumably, a legislature could choose 
to “penalize” an agency, which has 
adopted an offensive rule, by taking 
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ene or more of the following steps: 
(1) repealing the rule expressly, 
(2) repealing the agency’s author- 
ity to make the rule, (3) reducing 
the agency’s appropriation, (4) re- 
fusing approval of nominees for 
agency positions, (5) reorganizing 
or abolishing the agency or (6) 
conducting an investigation of the 
agency. 

The value of these devices for 
control of specific rule making, how- 
ever, is questionable. Most of them 
are drastic remedies—hostile and re- 
taliatory in character. Unless they are 
used judiciously, the purposes of 
delegation might be defeated. On 
the basis of Wisconsin experience, 
it seems fair to state that most state 
legislators recognize that the need 
for flexibility and expertness in ad- 
ministration, the need for relieving 
the legislature of burdensome de- 
tail, and the need to meet conditions 
of eligibility under federal grant-in- 
aid programs, are potent reasons for 
delegating authority to administra- 
tive agencies. Legislators do not want 
to impede administration unneces- 
sarily. They do want to be able to 
control specific uses of the rule- 
making power, however, which they 
consider to be abuses. It is for this 
reason that traditional control de- 
vices have proved to be inadequate 
and new devices are being sought. 


Legislative Clearance and Re- 
view Provisions 


In recent years, some state legisla- 
tures have attempted to control ad- 
ministrative rule making either by 
requiring that certain rules be ap- 
proved by the legislature before they 
can become effective or by provid- 
ing that the legislature may invali- 
date rules already in effect. Between 
1953 and 1955, Wisconsin’s admin- 
istrative procedure act contained a 
provision authorizing the legislature 
to invalidate any existing rule by 
joint resolution. The administrative 
procedure acts of five other states— 
Connecticut, Kansas, Michigan, Ne- 
braska and Virginia—now contain 
similar legislative review provisions. 

None of these provisions requires 
that the rules must be approved by 
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the legislature before they can be- 
come effective. Connecticut, Michi- 
gan and Nebraska, however, provide 
for the submittal of all rules either 
to the legislature or to a legislative 
committee for consideration. The 
Kansas and Virginia acts do not pro- 
vide any such procedure, and con- 
sequently a rule in those states will 
not be subjected to legislative. scru- 
tiny unless some interested “ person 
takes it upon himself to request leg- 
islative review. Each of these states 
provides either expressly or by im- 
plication that a rule which has been 
disapproved by the legislature is 
void. Some of them have provisions 
which are designed to prevent the 
agencies from circumventing legis- 
lative disapproval. 

A requirenrent that all rules must 
be approved by the legislature the- 
oretically gives the legislature a very 
complete and direct control over 
the administration of the laws it has 
enacted. In practice, however, such 
a requirement probably would 
mean that the approval would be 
merely perfunctory or that the leg- 
islature would “bogged 
down” in detail and thereby defeat 
one of the main purposes of dele- 
gation. Limited Wisconsin experi- 
ence with legislative clearance of 
rules tends to support this conclu- 
sion. In view of the fact that the 
typical state legislature meets only 
biennially, a clearance requirement 
also probably would result in a 
two-year delay before many rules 
could be put into effect. A provision 
would seem to be required permit- 
ting exception for emergency situa- 
tions and such an emergency pro- 
vision would likely receive frequent 
use, perhaps to the point of being 
abused. 

A procedure designed to have the 
legislature pass on all rules before 
they become effective, therefore, has 
practical limitations and, if used, 
should be limited to selected fields 
where legislative control is deemed 
to be of special importance. A pro- 
vision which would seem to be pref- 
erable is one—similar to that adopt- 
ed by several states—which would 
authorize the legislature by joint 


become 


resolution to invalidate an objec- 
tionable rule. 

Legislative clearance and review 
procedures of the type discussed 
above may present constitutional 
problems. Wisconsin’s attorney gen- 
eral ruled in an opinion issued De- 
cember 28, 1954, that the Wisconsin 
law authorizing the legislature by 
joint resolution to invalidate a rule 
is unconstitutional. He based his 
opinion on the constitutional pro- 
vision which states that no law shall 
be enacted except by bill. Approxi- 
mately half of the states have similar 
provisions in their constitutions. Ac- 
cording to the opinion, “any action 
the legislature takes, that makes a 
change in or obliterates a depart- 
mental rule, effects a change in the 
law” and such change therefore must 
be made by bill, not by joint reso- 
lution. 

There is ample authority for the 
proposition that a constitutional 
provision requiring all laws to be 
enacted by bill means that a law 
cannot be enacted by joint resolu- 
tion. The more doubtful point 
would seem to be whether the courts 
of each state, which has this type of 
provision, would consider adminis- 
trative rules to be “law” within the 
meaning of the provision. This 
would seem to be a _ particularly 
significant question in those states 
where courts still pay “lip-service” 
to the doctrine that delegation of 
power to administrative agencies to 
make rules is not the delegation of 
legislative power, but rather the del- 
egation of power to “fill up the de- 
tails” or to find facts. In any event, 
the constitutional problem merits 
consideration whenever legislative 
clearance or review of administra- 
tive rules by means of the joint or 
concurrent resolution is being pro- 
posed. 


Wisconsin’s New Review Com- 
mittee 


The 1955 revision of the Wisconsin 
administrative procedure act drops 
the repeal-by-joint-resolution provi- 
sion and creates in its place a spe- 
cial joint legislative committee, con- 
sisting of two senators and three 
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assemblymen, to be known as the 
Committee for Review of Admin- 
istrative Rules. Although the Com- 
mittee will have advisory powers 
only, it may hold public hearings, 
make investigations, subpoena wit- 
nesses and administer oaths. Mem- 
bers of the Wisconsin legislature 
frequently had voiced the need for 
better understanding between the 
legislature and administrative agen- 
cies and between the agencies and 
the public, with respect to adminis- 
trative rules. This provision attempts 
to satisfy that need by providing a 
formal device for screening com- 
plaints concerning rule making and 
for channeling pertinent informa- 
tion and recommendations to the 
legislature. It is anticipated that the 
advice of the Committee will carry 
considerable weight both with the 
legislature and the administrative 
agencies. 

An earlier proposal, which was 
rejected, would have authorized 
such a committee to suspend any 
rule enacted since the adjournment 
of the previous legislative session, 
such suspension to remain in effect 
until the end of the following legis- 
lative session. This proposal would 
have permitted the legislature to act 
on all controversial rules prior to 
their taking effect. There was some 
objection to this proposal, however, 
on the grounds that it would vest 
too much authority in a few mem- 
bers of the legislature and that its 
constitutionality would be question- 
able. The attorney general's opin- 
ion concerning the constitutionality 
of invalidating rules by joint resolu- 
tion, however, seems to imply that 
authorizing a committee to suspend 
administrative rules might be con- 
stitutional if the standards of dele- 
gation are properly defined. The 
legislature in such a case, in effect, 
delegates authority to a special ad- 
ministrative agency and the consti- 
tutional restrictions on legislative 
procedure are not applicable. 


Improve Rule-Making Proce- 
dure 


State legislatures may exercise meas- 
urable control of rule making 
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by prescribing requirements which 
would assure some uniformity and 
improvement in rule-making pro- 
cedure. In particular, better hearing 
and publication procedures should 
aid the legislature in keeping abreast 
of administrative rule making. 

The revision of the Wisconsin ad- 
ministrative procedure act proceeds 
on the assumption that, as a general 
proposition, an agency should be 
required to hold public hearings 
prior to adopting, amending or re- 
pealing a rule. Such a procedure ac- 
cords with traditional concepts of 
democratic procedures. It also brings 
to the attention of administrative 
agencies facts and opinions of which 
they might not otherwise be cog- 
nizant, and thereby reduces the 
possibility of rules which are objec- 
tionable to the legislature and the 
general public. Conversely, it affords 
the agencies an opportunity to edu- 
cate interested to the 
need for proposed rules. There are 
situations in which a public hear- 
ing would not be practicable, how- 
ever, and certain exceptions—such 


persons as 


as emergency situations—should be 
permitted. 

The revision of the Wisconsin ad- 
ministrative procedure act provides 
that a rule adopted pursuant to 
emergency procedures is effective 
for a period of only 120 days. This 
will give an agency ample time, 
however, to adopt a rule pursuant 
to regular rule-making procedures, 
if a permanent rule is needed. Since 
it was found to be impossible to 
foresee and enumerate all situations 
in which a public hearing would not 
serve any good purpose, the revised 
procedure act further provides a pro- 
cedure whereby an agency can pub- 
lish notice of its intention to adopt 
a specified rule without hearing un- 
less it receives a petition signed by 
a certain number of interested per- 
sons requesting a hearing. 

One serious defect in the adminis- 
trative process, within the compe 
tence of a legislature to remedy, is 
the lack of a systematic publication 
of administrative rules. The primary 
requisites of a good rules publica- 
tion system are: (1) reliability, (2) 
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convenience to the user and (3) 
flexibility. By its recent action, Wis- 
consin has chosen to adopt a loose- 
leaf, continual revision 
rules publication—similar to the Cal 


type 


system of 


ifornia system—as the only 
which will fulfill all three require 
ments to a great degree. 

In many instances, it is possible 
for an agency to ignore hearing 
and publication requirements, and 
other provisions ef an administra- 
tive procedure act, by the simple 
expedient of formulating its polli- 
unpublished policy state- 
ments instead of published rules. 
When considering control devices, 
therefore, it is important that the 
legislature seek means to encour- 


cies as 


age the publication of those unpub- 
lished policy statements which an 
agency enforces as law. Provisions 
relating to the definition of “rule”, 
the hearing requirement, and the 
rules publication system can be 
framed to stimulate such publica- 
tion, as attempted by the Wisconsin 
revised act. The necessity for ad- 
ministrative discretion may run 
counter to, and frustrate, any legis- 
lative attempt to assure publication 
of all unpublished policy statements 
given legal force. The task of ferret- 
ing out hidden law and making it 
known to affected persons is not an 
easy one. This is a subject which is 
crucial to democracy in public ad- 
ministration and merits considerable 
study. 

In addition to the general im- 
provement of administrative proce- 
dure and publication of rules, two 
devices specifically designed to keep 
legislators informed were incorpor- 
ated in the recent revision of the 
Wisconsin administrative procedure 
act—a provision enabling legislators 
to receive free copies of all rules 
and matters pertaining to rules, and 
a provision requiring copies of all 
emergency rules to be mailed to 
them. 


Adequate Standards of Delega- 
tion 

Regardless of the number and types 
of controls devised by a legislature 
to govern administrative rule mak- 


ing, administrative responsibility 
will not necessarily follow. It seems 
quite clear that legislatures too fre- 
quently delegate rule-making author- 
ity in broad and vague language. 
Administrators thus are deprived of 
adequate legislative direction and 
clear standards which would serve 
as conclusive guides for their formu- 
lation of rules. 

One of the important answers 
to this problem of administrative 
responsibility is periodic re-examin- 
ation by the legislature of the stand- 
ards of delegation and of the man- 
ner in which statutory language has 
been interpreted in its administra- 
tive application. This could take the 
form of legislative studies of specific 
fields of law enforced by adminis- 
trative agencies. 

Another possible plan is to have 
all legislative bills containing pro- 
visions authorizing agencies to grant 
or withhold licenses, permits or any 
type of consent—as well as bills con- 
taining express grants of rule-mak- 
ing authority—include an appropri- 
ate indication thereof in their titles 
and to have such bills receive spe- 
cial scrutiny by a designated legisla- 
tive committee. The legislature then 
would have the opportunity to de- 
cide before granting any authority 
(1) whether or not proper stand- 
ards can be prescribed in the stat- 
utes and, if so, whether they have 
been stated, or (2) whether or not 
the agency should be required to 
prescribe its own standards, or (3) 
whether or not the regulatory au- 
thority being granted is so insignifi- 
cant or the need for unrestrained 
regulation so great that the agency 
should be given discretion which is 
limited only by the most general 
of standards. 

Law making by administrative 
agencies need not be incompatible 
with the basic principles of our sys- 
tem of government so long as the 
legislature retains basic control of 
the rule-making process. 

The revision of Wisconsin’s ad 
ministrative procedure act seeks to 
elfect this kind of control. Signifi- 
cantly, it was recommended unani- 
mously by the Wisconsin Legislative 
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Council and enjoyed the support of 
administrative agencies and Gover- 
nor Walter Kohler. 

In addition to its direct objec- 
tives of facilitating legislative con 
trol of rule making and improving 


the administration of law in Wis 


consin, it is hoped that the Wiscon- 
sin revision may serve as a guide for 
other states which are facing similar 
problems. 


In recommending its passage, 
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"= Prepared by Committee on Publications, Section of Taxation, George D. Web- 
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Stockholder Loans and Guaranty Payments—Ordinary Loss 
Deductions 


by John D. Smyers 


® It is common practice today for a 
stockholder of a closely held cor- 
poration to advance a_ substantial 
part of the corporate capital as loans 
rather than equity capital contri- 
butions because of the various tax 
advantages. If the corporation fails, 
he attempts to secure a full deduc 
tion against ordinary income for his 
loss, but in general such losses have 
been regarded as non-business bad 
debts deductible only as short-term 
capital losses. There have been a 
few cases in which such loans have 
been treated as business bad debts 
and hence deductible in full where 
the circumstances suggested that the 
stockholder engaged in the business 
of lending money to corporations. 
Vincent C. Campbell, 11 T.C. 510 
(1948). However, the tendency in 
the last few years has been to re- 
strict the area of this more liberal 
treatment. Charles G. Berwind, 20 
T.C. 808 (1953). 

Some interesting recent cases have 
held, however, that a loss resulting 
from a payment on a guaranty by a 
stockholder of a loan to his cor- 


poration is deductible in full as an 
ordinary loss. Thus, the stockholder 
may lend his credit, thereby obtain- 


ing substantially the same result as 
if he had made the loan directly. At 
the same time, he may still obtain 
the desired tax advantage if the cor- 
poration is unable to repay. The 
facts in Cudlip v. Commissioner, 220 
F. 2d 565 (6th Cir., 1955), are typi- 
cal. A corporation was organized to 
develop certain patents and, al- 
though only $5,000 was paid in for 
stock, the corporation entered into 
commitments to spend $85,000. The 
required funds were then raised by 
bank loans of $90,000 which were 
only obtainable because such loans 
were personally guaranteed by the 
three stockholders. The corporation 
failed and the taxpayer, one of the 
stockholder-guarantors, paid the 
bank $30,000, his one-third share of 
the loans. 

The sustained the 
Commissioner’s determination that 
the loss was deductible only as a 
non-business bad debt and not as 
an ordinary loss. The Sixth Circuit 
reversed with one judge strongly dis- 
senting. The Court held that, al- 
though the guarantor. became sub 
rogated to the rights of the creditor 
against the debtor when he made 


Tax Court 


good on his guaranty, the loss did 


Department of Legislation 





Governor Kohler said: “Il am con- 
fident that if the Legislature enacts 
this revision, Wisconsin will have 
one of the best standards yet devised 
in the United States for the admin- 
istration of law.” 


not result from the worthlessness of 
this debt created by subrogation. 
“For the debt, if we call it such, was 
worthless when acquired and, there- 
fore, did not and could not become 
worthless at any time thereafter.” 
The Court considered that the loss 
resulted from the earlier contractu- 
al obligation made in the expecta- 
tion that the corporation would 
prosper and the stockholders would 
profit; accordingly, the loss was held 
to be deductible under Section 
23(e) of the 1939 Code as a loss 
incurred in a transaction entered 
into for profit. 

The dissenting judge was of the 
opinion that the loss resulted from 
uncollectibility of the debt arising by 
subrogation, and thus the taxpayer's 
loss from worthlessness would have 
been deductible only under Section 
23 (k) of the 1939 Code since Sec- 
tions 23 (k) and 23(e) are mutually 
exclusive. Spring City Foundry Co. 
v. Commissioner, 292 U.S. 182 
(1934) . It was immaterial that such 
debt was worthless when acquired 
because by its very nature such a 
debt is usually worthless at the time 
it arises. The dissenter further 
pointed out the variance in the re- 
sult reached in the direct loan cases; 
he suggested that any stockholder 
could possibly avoid the limitations 
on deduction of non-business bad 
debts by merely changing the form 
of the transaction. 

Several other circuits earlier bad 
reached the same conclusion as the 
Sixth Circuit. Pollak v. Commission- 
er, 209 F. 2d 57 (3d Cir., 1953) ; 
and Edwards v. Allen, 216 F. 2d 
794 (5th Cir., 1954). However, the 
Eighth Circuit in Putnam v. Com- 
missioner, decided August 11, 1955, 
held that such a loss is deductible 
only as a non-business bad debt; 
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and the Tax Court has in recent 
years adhered consistently to this 
position (e.g., Peter Stamos, 22 T.C. 
885 (1954)), even though its earlier 
treatment was more liberal. Abra- 
ham Greenspon, 8 T.C. 431 (1947). 
It seems likely in view of the clear 
conflict between the that 
the Supreme Court will be called 
upon to resolve the issue at some 
time in the future. 

One specific case development 
should be noted. The forerunner of 
these Circuit Court decisions, Fox 
v. Commissioner, 190 F. 2d 101 (2d 
Cir., 1951), involved the guaranty 
of an individual’s debt. There, it 
was reasoned that the defunct debt- 
or, the estate of the guarantor’s de- 
ceased husband, was out of existence 
at the time of the payment and 
therefore no debt could arise. In 
Edwards v. Allen, supra, the debtor 
corporation, while hopelessly insol- 
vent, was still in existence. The Pol- 


circuits 


lak case is a further extension of the 
Fox rule. There, in addition to the 
debtor corporation being still in 
existence, the taxpayer had received 
a part of his guaranty payment 
(from the corporation) in a bank- 
ruptcy reorganization. If the gen- 
eral principle involved is correct, it 
seems clear that this constitutes a 
sound extension. 

The 1954 Code in Section 166 (f) 
provides an ordinary loss deduction 
upon a payment in discharge of a 
guaranty of a non-corporate obli- 
gation, thus adopting the result in 
the Fox case. The effect of this new 
provision with respect to guaranties 
of corporate obligations is not clear, 
and the Committee Reports cast lit- 
tle light on this problem. S. Rep. 
No. 1622, 83d Cong., 2d Sess. 200 
(1954). Probably the provision has 
no effect as to losses on payments 
on guaranties of corporate obliga- 
tions, but the Commissioner may at- 





tempt to draw some inferences from 
the Congressional action. 


There are other substantial tax 
advantages to be gained by a stock- 
holder loaning his credit by guar- 
anteeing a loan rather than making 
the loan directly. It tends to remove 
for the most part the problem of 
debt versus capital contribution; the 
corporation is less likely to have in- 
terest deductions disallowed, and the 
stockholder is less likely to be met 
with the claim that the repayment 
of the loan is in reality a dividend 
distribution. These various advan- 
tages indicate that stockholders 
should adopt the guaranty 


dure wherever feasible when extend- 


} yroce- 


ing financial aid to their corporations 
for operating funds, working capital, 
purchase of equipment, and so forth, 
either upon initial incorporation or 
thereafter in the course of opera- 
tions. 


Notice by the Board of Elections 


® The following jurisdictions will 
each elect a State Delegate for a 
three-year term beginning at the ad- 
journment of the 1956 Annual 
Meeting and ending at the adjourn- 
ment of the 1959 Annual Meeting: 

Alabama 

Alaska 

California 

Florida 

Hawaii 

Kansas 

Kentucky 

Massachusetts 

Missouri 

New Mexico 

North Carolina 

North Dakota 

Pennsylvania 

Tennessee 

Vermont 

Virginia 

Wisconsin 

Nominating petitions for all State 
Delegates to be elected in 1956 must 
be filed with the Board of Elections 


not later than March 30, 1956. Peti- 
tions received too late for publi- 
cation in the April issue of the 
JouRNAL (deadline for receipt Feb- 
ruary 27) cannot be published prior 
to distribution of ballots, which will 
take place on or about April 6, 1956. 

Forms of nominating petitions 
may be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1155 East 60th Street, Chica- 
go 37, Illinois. Nominating petitions 
must be received at the Headquar- 
ters of the Association before the 
close of business at 5:00 p.m., March 
30, 1956. 

Attention is called to Section 5, 
Article VI of the Constitution, 
which provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file 
with the Board of Elections, consti 
tuted as hereinafter provided, a signed 


petition (which may be in parts), 
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nominating a candidate for the office 

of State Delegate for and from such 

State. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 


Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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OUR YOUNG LAWYERS 


Thomas G. Meeker, Secretary and Editor-in-Charge, New Haven, Conn. 











Conference Elects Officials 


® At the Annual 
Meeting of the Junior Bar Confer- 
ence the Conference elected Rob- 
ert G. Storey, Jr., of Dallas, Texas, 
as its National Chairman; C. Frank 
Reifsnyder oi Washington, D. C., as 
its Vice Chairman, and William C. 
Farrar, of Los Angeles, California, as 
its Secretary. 


twenty-second 


In addition, the Conference elect- 
ed the following representatives to 
the Council of the Conference: First 
Circuit, Frederick Fisher; Third Cir- 
cuit, F. Hastings Griffin; Fifth Cir- 
Robert Richardson; Seventh 
Circuit, Robert Geffs; Ninth Cir 
cuit, Robert Meyer; District of Co 
lumbia Circuit, Paul Madden; and 


cuit, 


Fifth and Eighth Circuits-at-Large, 
William McAlpin. 

Shortly after the election of ofh- 
representatives, 
Storey announced 


cers and Council 
Chairman Elect 
the appointment of the following 
Directors to serve during 1956: John 
C. Deacon, of Jonesboro, Arkansas, 
Information Director; Thomas E. 
Taulbee, of Wilmington, Delaware, 
Personnel Director; Robert L. Mey- 
er, of Los Angeles, California, Pro 
fessional Director; and Kirk McAIl 
pin, of Savannah, Georgia, Services 
Director. 

Following the Annual Meeting, 
Chairman-Elect Storey called a meet- 
ing of the new board of the Con- 
ference consisting of the officers and 
directors. At the meeting of the 
Board tentative plans for 1956 were 
discussed and the appointment of 
National Committee chairmen fo1 
next vear also was considered. 

At its Second General Session the 
Conference elected Chairman Stan- 
ley B. Balbach to represent the Con- 
ference in the House of Delegates 
of the Association. Mr. Balbach will 
serve until the next Annual Meet- 


ing. He succeeds past Chairman C. 
Baxter Jones, Jr., of Atlanta, Geor 
gia, who was elected an Assembly 
Delegate at the past Annual Meet 
ing in Philadelphia. 


Awards of Merit 


The Conference Committee on 
Awards of Merit for State and Lo- 
cal Units met at the Annual Meet- 
ing in Philadelphia to review the 
applications for awards submitted by 
both state and local organizations. 
After considerable deliberation the 
Committee selected the applications 
of the Junior Bar Section of the 
State of Michigan and the Junior 
Bar of Baltimore City as the winners 
of the Award of Merit for the out- 
standing state and local units re- 
spectively during the year 1954-55. 
The awards are considered on the 
basis of a well-rounded program 
serving equally the advancement of 
the administration of justice, service 
to the public and service to the 
younger lawyers. 

In addition the committee recom 
mended Awards of Merit for prog- 
ress during the year 1954-55. It se- 
lected the Junior Bar Section of the 
Arkansas Bar Association as the state 
organization which had made the 
most progress during the year and 
the host local unit, the Philadelphia 
Junior Bar Association, as the local 
unit which had made unusual prog- 
ress during the same period of time. 

Honorable mention awards were 
given to the Florida Junior Bar Sec- 
tion for its work in the field of serv- 
ice to young lawyers and to the 
Texas Junior Bar Section in the 
field of service to the public. Certi- 
ficates of Award for each class of 
award will be presented to the ofh- 


cers of the winning units at an ap- 


propriate ceremony during the next 


few months. 


Annual Appellate Court 
Argument 


A highlight of the Annual Meeting 
in Philadelphia was the ninth an- 
nual appellate argument sponsored 
by the Conference on Personal Fi- 
nance Law with the co-operatior of 
the Junior Bar Conference. Four 
members of the Conference ap- 
peared before a distinguished bench 
consisting of Herbert F. Goodrich, 
Judge, United States Court of Ap- 
peals for the Third Circuit, Stanley 
N. Barnes, Assistant Attorney Gen- 
eral of the United States, and Pro- 
fessor Charles W. Joiner, University 
of Michigan Law School and a for- 
mer participant in the annual argu- 
ment, to argue the pros and cons of 
the question “Are Those Engaged in 
the Debt Adjustment Business Guilty 
of Unauthorized Practice of Law?” 
The subject was one of “first impres- 
sion”’—no court decisions having 
been rendered directly on the point. 

More than two hundred people 
filled the “courtroom” in the cen- 
Hall of the Union 
League Club to hear argument by 
Robert L. Meyer, of Los Angeles, 
and Ray R. Christensen, of Salt Lake 
City, Counsel for the Appellant and 
John C. Deacon, of Jonesboro, Ar- 
kansas, and Kirk McAlpin, of Sa- 
vannah, Georgia, Counsel for the 
\ppellee. At the conclusion of the 
argument the Court, in a 2-1 ruling, 


tral Lincoln 


found for the Appellee’s counsel. 


Conferences Co-operate in 
Novel Courtroom Experiment 


Last June, in an address before the 
Annual Convention of the National 
Press Photographers Association, At- 
torney General Herbert Brownell, 
Jr., recommended another look at 
Canon 35 of the Canons of Judicial 
Ethics of the American Bar Asso- 
ciation, which forbids the taking of 
photographs in the courtroom du 
ing the progress of judicial pro- 
ceedings. During the course of his 
speech the Attorney General stated 
that he was recommending to the 
appropriate Committee of the Amer- 
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Our Younger Lawyers 


ican Bar Association “that a model 
courtroom be set up at the Annual 
Meeting in Philadelphia so that 
press photographers can show their 
stuff . . . to show that today’s kind 
of press photography can be done 
and protect the interests of justice 
for all concerned”. 

The experiment was conducted 
on August 22 during the Annual 
Meeting at Philadelphia and large- 
ly as a result of the efforts of Linn 
K. Twinem, of New York City, Exec- 
utive Secretary of the Conference 
on Personal Finance Law. Acting 
upon the suggestion of the Attor- 
ney General, Mr. Twinem, on be- 
half of his Conference, and with 
the co-operation of this Section, in- 
vited representatives of the National 
Press Photographers Association to 
“cover” the annual appellate argu- 
ment sponsored by the Conference 
and held in a “model courtroom” 
in the Union League Club. 

The 
given free rein for “their day in 
court”. During the appellate argu- 
ment before the panel of judges, 
three press photographers worked 
continuously taking pictures of the 
bench, the counsel, at their tables 
and during argument, and the mod- 
el courtroom filled with spectators. 
They worked with small compact 
cameras from the spectator area of 


press photographers were 


the court, moving in and out of 
different rows, and with somewhat 
larger cameras focused upon the 
proceedings from balconies and side- 
rooms. Their purpose was to prove 
that they could “cover” a courtroom 
for a picture story without disturb- 
ing the judges, lawyers or spectat- 
ors. Over three hundred different 
shots were taken in about an hour 
and a half without any prior an- 
nouncement to the judges, lawyers 
or spectators that the experiment 
was being conducted, and complete- 
ly without any light but the exist- 
ing light of the courtroom. There 
were no bright, searing floodlights 
or exploding flashbulbs. However, 
there was a difference of opinion at 
the end of the proceedings as to 
whether the pictures had been taken 
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John Faber 
Photographic Experiment in Courtroom Conducted During Annual Debate Spon- 
sored by the Conference on Personal Finance Law. Three members of the National 
Press Photographers Association covered the annual appellate argument sponsored 
by the Conference during the 78th Annual Meeting of the American Bar Associa- 
tion held at the Union League Club in Philadelphia. The above picture is one of 
over 300 taken during the course of the argument. 





unobtrusively without detracting 
from the proceedings or disturbing 
the dignity of the court. 

In an interview given to the press 
photographers immediately at the 
close of the appellate proceedings, 
Judge Goodrich, who like the spec- 
tators had no prior knowledge of 
the experiment, said, “I was acute- 
ly conscious of the fact that photo- 
graphs were being taken”. The 
Judge noted that the photography 
had been smoothly done but that 
to him it was “distracting”. He 
pointed out that maybe he was “old- 
fashioned” but that as far as he 
was concerned the object of a trial 
is not to provide entertainment but 
to settle an issue or decide a ques- 
tion of law. In Judge Goodrich’s 
opinion the presence of photogra- 
phers in a trial court would tend to 
make a witness extremely self-con- 
scious and might be a_ harassing 
thing for him. Another judge on 
the panel, Professor Joiner, said “I 
was not adversely affected by the ac- 


tivity of the photographers’. He 
added that he didn’t know that pic- 
tures were being taken and he was 
not conscious of any disturbance re- 
sulting therefrom. The third mem- 
ber of the panel, Judge Barnes, de- 
clined to comment, stating that he 
wished to report to the Attorney 
General on the experiment belore 
making any statement. Counsel pai 
ticipating in the argument indicated 
that they had observed the photog- 
raphers from their counsel tables, 
but that they did not disturb them 
in the course of their appellate argu- 
ment. 

While the photographers, through 
the courtesy of the Conference on 
Personal Finance Law, had _ their 
“day in court”, the decision is re 
served. The real test will be in the 
“trial court” where the effect of their 
presence on witnesses, jurors, and 
others in the courtroom scene must 
now be measured if the Association 
is going to take another or a new 
look at Canon 35. 
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BAR ACTIVITIES 


Paul B. DeWitt - Editor-in-Charge 











® The Florida State Bar Associa 
tion has embarked on a program of 
preparing and distributing to every 
member of the Florida Bar a set of 
legal forms and work sheets. The 
forms will be prepared by standing 
committees of the Association, and 
where there is no standing commit- 
tee by a special Committee on Le- 
Work Sheets. Al! 
forms will be reproduced on stand- 


gal Forms and 


ard letter-size paper, punched to fit 
a loose-leaf binder. Insofar as _pos- 
sible the forms. will be prepared so 
as to be usable without change and 
keyed to related forms which must 
be prepared at the same time. Ev- 
ery effort will be made to employ 
principles of modern draftsmanship 
consistently throughout the prepara 
tion of the forms. 

® Acting recommenda- 
tions of its Committee on Proles- 
New York 
Executive 


upon the 


sional Economics, the 
State Bar 
Committee approved in principle 


Association’s 


the promulgation of a statewide ad- 
visory minimum fee schedule. 

The Association has also put 
chased three copies of a sixteen mil 
limeter film entitled “Basic Court 
Procedures” and will make the film 
associations 


available to local bar 


for showing to lay groups. 


2 - 


® The Michigan Chapter of Sigma 
Delta Chi, national journalistic fra 
ternity, entertained representatives 
of the State Bar of Michigan at a 
regular monthly meeting in Lan- 
sing. The subject before the meet 
ing was “The Press and the Courts.” 
On the evening’s panel program Cir 
cuit Judge Frank Fitzgerald and 
Russell E. Bowers, Chairman of the 
State Bar’s Public Relations Commit 
tee, spoke for the Bench and Bat 
respectively, and Ken McCormick, 
Pulitzer prize-winning crime report- 


er of the Detroit Free Press, spoke 


for the press. The discussion re- 
viewed the desire of the press for 
fuller access to the courts in order 
to provide adequate reporting. 

® The University of Wisconsin and 
the Wisconsin Bar Association co- 
operated to present a House Coun- 
sel Institute. Two and one-half days 
were devoted to discussion of the 
problems of corporate law depart- 
ments. 


Medical 
tion, in co-operation with the Illi- 


=" The American Associa- 


nois State Bar Association, spon- 
sored in October a regional medico- 
legal symposium in Chicago. Among 
the topics discussed were profession- 
al income tax problems, applica- 
tion of medical science in the ad- 
ministration of justice, the physi- 
cian as a medical expert witness and 
traumatic neurosis. 

® Five Liberian lawyers have come 
to Cornell to go over a new code of 
their country’s laws which has been 
prepared at the university. The proj- 
ect is believed to be the only one of 
its kind in the world. 

Project director is Dr. Milton R. 
Konvitz, an authority on American 
constitutional law and a_ professor 
in the School of Industrial and La- 
bor Relations at Cornell. The un- 
dertaking is supported by the Li- 
berian government and by the 
United States under its Point 4 pro- 
gram. 

Three years of work have pro- 
duced a 3,000-page code which sys- 
tematizes all the laws Liberia has 
enacted since 1847 when it became 
a republic, as well as some laws 
from the colonial period before that. 

Alter 


Professor Konvitz and his staff, the 


reviewing the code with 
commission will return to Liberia 
to present it to President William 


V. S. Tubman and the Liberian 


legislature. If both approve, it will 
be published as the official body of 
statutes. 

Chairman of the commission, ap 
pointed by President Tubman, is 
Liberia’s Solicitor General, Momolu 
S. Cooper. Members are Joseph W. 
Garber, Assistant Attorney General, 
Rochefort L. Weeks, who received 
an LL.M. degree at Cornell in June, 
1954, D. Bartholomew Cooper and 
Lawrence Morgan. 

Four years ago President Tubman 
invited Professor Konvitz to under- 
take this work and in the summer of 
1952 he made the 4,500-mile trip to 
Liberia. 

For eight weeks Professor Kon- 
vitz conferred with officials and law- 
yers, visited courts and gathered le- 
gal material. Among the documents 
he brought back was a complete set 
of all the statutes the Liberian leg- 
islature had enacted in the 105 years 
of its existence. 

For his staff Professor Konvitz se- 
lected three lawyers who had worked 
with the New York State Law Re- 
vision Commission. The three, all 
Cornell Law School graduates and 
members of the New York Bar, are 
Mrs. Mary A. Beck, Mrs. Elizabeth 
S. Landis and Mrs. Margaret L. 
Rosenzweig. 
® New York University’s Fourteenth 
Annual Institute on Federal Taxa- 
tion will meet from November 9 to 
18 at the Hotel Barbizon Plaza in 
New York City. 

Henry Sellin, 
York University, is executive direc- 


lecturer at New 
tor of the conference. The registrants 
include accountants, tax specialists, 
lawyers and government employees. 
They will hear discussions by more 
than fifty tax 
practical problems, current 


authorities on the 
issues 
and recent developments in the field. 

rhe Institute is sponsored by New 
York University’s Division of Gen- 
eral Education. 

During the 1955-1956 academic 
year the Division also will present a 
two-day conference on problems of 
state and local taxation, and semi- 
nars on federal income taxes, estate 
planning and tax studies. 
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Bar Activities 


F. D. G. 
RIBBLE 


Ralph R. Thompson 


® The Sixty-Fifth Annual Meeting 
of The Virginia State Bar Associa- 
tion was held at The Greenbrier, 
White Sulphur Springs, West Vir- 
ginia, August 4-7, with some 700 
members and guests in attendance. 
The meeting opened with the Presi- 
dent’s Reception on Thursday eve- 
ning which was followed by the first 
business session at which the Presi- 
dent’s address was delivered by Mi- 
chael B. Wagenheim on “A Bachelor 
Looks at Divorce’. At this session 
109 new members were added to the 
rolls of the Association. 

The reports of more than twenty 
standing and special committees of 
the Association revealed the year to 
be one of unusual and significant 
activity. The Committee on Judi- 
ciary and Judicial Salaries presented 
its report recommending that the 
salaries of the Associate Justices of 
the Supreme Court of Appeals of 
Virginia be increased to $20,000, 
with $1500 additional for the Chief 
Justice, and that the salaries of the 
members of the State Corporation 
Commission be increased to $18,000, 
with $500 additional for the Chair- 
man. An amendment to the report 
was offered from the floor by Au- 
brey R. Bowles, Jr., that trial judges 
be included in the recommenda- 
tion and that their salaries be set at 
not less than $15,000. The recom- 
mendation, as amended, was adopt- 
ed with directions to the President 
and the Committee on Judiciary and 
Judicial Salaries to take all appro- 
priate steps to accomplish the ob- 
jectives of the resolution. 


A recommendation that all law 
study for the admission to the Bar 
in Virginia be done in approved law 
schools was proposed by the Com- 
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mittee on Legal Education and Ad- 
mission to the Bar. The Association 
adopted the recommendation which, 
if enacted into law, will eliminate 
from the present Virginia statute 
the provision for law office study. 
Another action of significance was 
to constitute the special Committee 
on Taxation a standing committee 
and to enlarge and intensify its scope 
of activity. 

Among the resolutions offered by 
the Committee on Resolutions for 
adoption by the Association was the 
following: 

Be Ir Resotvep, That The Virginia 
State Bar Association deplores the 
present apparent tendency of the 
United States Supreme Court, as re- 
flected in Brown v. Board of Educa- 
tion, to invade by judicial decision 
the constitutionally reserved powers of 
the States of the Union. 

After a lively debate the resolution 
was adopted by a 74 to 66 vote. 

At the Friday morning business 
session Aubrey R. Bowles, Jr., Presi- 
dent of the Virginia State Bar, gave 
a report on behalf of that organiza- 
tion in which he referred to the 
close co-operation of the two bar 
organizations in the state and pre- 
dicted even more significant achieve- 
ments by their continued joint ef- 
forts. This session was addressed by 
George D. Gibson, of the Richmond 
Bar, on “The Proposed New Cor- 
poration Law of Virginia”. Another 
highlight of this session was a panel 
discussion under the sponsorship of 
the Committee for Younger Members 
of the Bar, G. R. C. Stuart, of Abing- 
don, Chairman. A panel of four 
speakers representing the various 
geographic areas in the state dis- 
cussed “Should the Gross Negli- 
gence Doctrine in Automobile Guest 
Cases Be Abolished in Virginia?” 
The papers were well prepared and 
interestingly presented. The partici- 
pants were Glyn R. Phillips, of Clint- 
wood, Richard L. Williams, of 
Richmond, W. R. Broaddus III, of 
Martinsville, and William L. Sha- 
pero, of Norfolk. 

On Friday afternoon the Judicial 
Section held its annual meeting with 
Leon M. Bazile, Secretary, presid- 
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ing. “Has the Constitution Lost Its 
Stability?” was the subject of an ad- 
dress delivered by J. Lindsay Al- 
mond, Attorney General of Virginia. 

The address at the Friday eve- 
ning session was delivered by Irving 
E. Carlyle, of Winston-Salem, North 
Carolina, on the subject ‘““The Edu- 
cation of a Lawyer”. In 
to further 


addition 
committee 
the Saturday 


reports at 
morning session, 
heard an_ in- 
formative address by Walter L. 
Brown, of the New York Bar, on 
“The Treaty Power and the Courts”. 
At this session Dean F. D. G. Ribble, 
of the University of Virginia Law 
School, was elected President for the 
ensuing year and William T. Muse, 
of Richmond, was re-elected Secre- 
tary-Treasurer. Douglas A. Robert- 
son, of Lynchburg, and Leonard G. 
Muse, of Roanoke, were elected to 


the Association 


fill two vacancies on the Executive 
Committee. The following were 
elected Vice Presidents: Sidney F. 
Parham, Jr., of Roanoke; George F. 
Abbitt, of Appomattox; Alan J. 
Hofheimer, of Norfolk; George A. 
Revercomb, Jr., of Covington; and 
Robert E. Taylor, of Charlottesville. 

At an organizational meeting of 
the newly constituted Executive 
Committee, J. Sloan Kuykendall, of 
Winchester, was elected Chairman. 

The banquet session on Saturday 
addressed by Strom 
United States 


evening was 
Thurmond, Senato1 
from South Carolina. Using the sub 
ject “The Constitution and the Su- 
preme Court”, he stated that the 
Supreme Court had invaded the con- 
stitutional jurisdiction of the Con- 
gress and of the states. 

Among the social events were re- 
ceptions tendered to members and 
guests by the Law Departments ol 
the Norfolk and Western Railway 
Company and the Chesapeake and 
Ohio Railway Company. Tourna- 
ments were conducted in golf, ten- 
nis and bridge. 

The three guest speakers—Messrs. 
Carlyle, Brown and Thurmond— 
were elected to honorary member- 
ship in the Association. 
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Corporat E CONTROL. In 
this era of Louis Wolfson and other 
battles for corporate control, it is 
reassuring to see that not only the 
United States but also other coun- 
tries are faced with the problem. 
Professor L. C. B. Gower, in a com- 
ment in the Harvard Law Review 
(“Corporate Control: The Battle for 
the Berkeley’) gives us a history 
and a study of the legal issues in- 
volved in a battle for control of the 
Savoy Hotel, which became a cause 
célébre in England. And it is easy to 
see why such battles rage when Eng- 
land to all intents and purposes has 
no capital gains tax at all. Such 
a gain would probably go untaxed 
and where the company is encour- 
aged to cut down dividends, it is 
threatened with tax liability if it 
does. From the article it is seen that 
in some respects the English law is 
behind us in the scope of the direc- 
tor’s fiduciary duties and in the law’s 
condemnation of the corporation in 
corporate management and _share- 
holder control. Professor Gower also 
shows us that the problem of cor- 


porate responsibility which pro- 
duced the  Berle-Dodd debates 
(Berle, “Corporate Power as Pow- 


ers in Trust”, 44 Harv. L. Rev. 1049 
(1931) ; Dodd, “For Whom are Cor- 
porate Managers Trustees? 45 
Harv. L. Rev. 1145 (1932) is also 
prevalent in England. (68 Harvard 
Review 1176-1194, Gannett 
House, Cambridge 38, Mass.; price 


Law 


for a single copy: $1.50) . 


Fcc HEARINGS: A discussion, 


appearing in the Columbia Law Re- 
view (June, 1955, Vol. 55, No. 6), 
of attempts by the Federal Com- 
munications Commission to expe- 
dite its hearings procedure will be 
of interest to officials of government 
agencies conducting technical hear- 
ings and the administrative lawyers 
who practice before such agencies. 
The FCC is currently making a rea- 
listic attempt to eliminate the ex- 
pense and delay which accompany 
its highly technical hearings through 
mandatory pre-hearing conferences 
analagous to the pre-trial confer 
ence procedure of the federal courts. 
One year ago the Commission im- 
plemented this procedure by modi- 
fication of its rules so as to require 
the written presentation of the di- 
rect evidence of the parties. The 
pre-hearing conference, conducted 
by a hearing examiner, is held 
to determine before the actual 
hearing what agreements can be 
reached by the parties, and there- 
by reduce the hearing time and the 
record. The success of the forward- 
looking FCC hearing procedure will 
undoubtedly have an influence on 
the future of legislation which 
would establish a commission for the 
purpose of providing uniform rules 
of practice and procedure for all 
federal administrative agencies. Har- 
old L. Schilz, the author and an at- 
torney with a background in gov- 
ernment of twenty-four years with 
the Department of Justice, National 
Production Authority, Federal Com- 
munications Commission and Fed- 
eral Housing Administration, as a 
result of close association with the 


problem of administrative proceed- 
ings with their attendant volumi- 
nous records, has presented a 
comprehensive discussion of the 
new FCC procedure. The FCC ef- 
forts appear to coincide with the 
recommendations of the Hoover 
Commission as to administrative pro- 
ceedings, discussed in the July issue 
of the JouRNAL (page 622). (Write 
Columbia Law Review, Kent Hall, 
New York, N. Y., and send $1.50.) 


Feperat TRADE COMMIS- 
SION. The Federal Trade Commis- 
sion has been a favorite target of the 
84th probers; 
eight committees or subcommittees 
have alternated working it over. The 
widespread 


Congress’ antitrust 


news coverage given 
these hearings suggests that the FTC 
be allowed its day in the press as 
well as in court. In the June, 1955, 
issue of the New York University 
Law Review, Earl W. Kintner, Gen- 
eral Counsel of the Commission, 
ably and lucidly presents the case 
for the FTC. (“The Revitalized Fed- 
eral Trade Commission: A Two 
Year Evaluation.” 30 N.Y.U. Law 
Review 1143-1193). Mr. Kintner re- 
views both administrative and pro- 
cedural developments and legal de- 
velopments in the period 1953-1955 
under Chairman Edward F. How- 
rey. He forcefully develops the Com- 
mission’s historical need for man- 
agerial reforms (ironically, many of 
the recent changes are in direct re- 
sponse to criticisms raised by mem- 
bers of Congress who now take the 
Commission to task for failing to 
maintain the status quo) and.-cites 
persuasive statistics to demonstrate 
the Commission’s new speed-up in 
case disposals and the elimination 
of its traditional case backlog. Re- 
forms such as the new requirement 
of formal opinions in all cases, the 
resurrected program, 
and the revised consent order rule 
are also detailed. But Mr. Kintner 
has not written merely an answer- 


compliance 


ing tract. The main body of the ar- 
ticle tackles the legal theories un- 
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derlying Commission policy on such 
ticklish antitrust problems as proof 
requirements in Robinson-Patman 
cases, Robinson-Patman’s cost pro- 
viso and meeting competition de- 
fense, the evolution of Standard Sta- 
tion’s competitive injury tests in 
exclusive dealing cases, and the 
Clayton Act’s new antimerger pro- 
hibitions. This meticulously docu- 
mented legal exposition may be the 
article’s foremost virtue. It consti- 
tutes a valuable addition to the liter- 
ature of antitrust. In a provocative 
conclusion, Mr. Kintner spells out 
in broad philosophical terms the 
conflict between the “rule of rea- 
son” approach taken by the FTC 
and the “per se” tack advocated by 
its most vocal critics. His defense is 
a strong one. Besides being the most 
comprehensive statement on record 
of the new FTC’s program and 
credo, the piece makes fine reading 
too. It is a lively, precision counter- 
poise to some of the aimless charges 
that are being leveled at the Com- 
mission. Certainly, serious students 
of trade regulations will consider it 
“must” reading. (Address: N.Y.U. 
Law Review, Vanderbilt Hall, Wash- 
ington Square South, New York 3, 
N. Y., and send $2.00.) 


J upGMENTs: “Interest on Judg- 
ments in the Federal Courts”: A re- 
cent issue of the Yale Law Journal 
(June, 1955; Vol. 64, No. 7, pages 
1019-1048) includes a perceptive dis- 
cussion of the subtleties surround- 
ing the problem of judgment in- 
terest in the federal courts. In our 
judicial system, the function of in- 
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terest is clearly to “compensate a 
wronged party for the deprivation 
of the monetary value of his loss 
from the time of the loss to the pay- 
ment of a money judgment”. On 
close analysis, two elements of this 
compensation are revealed: interest 
on the damages, which covers the 
period from the loss to the date of 
ascertainment of damages; and in- 
terest on the judgment, which is a 
charge for withholding the total 
amount of damages once that sum 
has been determined. Only with this 
latter type interest is the article con- 
cerned. The | problems 
within the article can quickly be 
appreciated when taken in context 
with Section 1961 of the Judicial 
Code, authorizing interest on fed- 
eral judgments. It provides: “Inter- 
est shall be allowed on any money 
judgment in a civil case recovered 
in a district court ... (and) shall 
be calculated from the date of entry 
of judgment.” The application of 
the statutory language to three types 
of situations has been particularly 
courts and 


discussed 


perplexing to court 
clerks: 

(1) Does the taking of an appeal 
from a district court judgment pre- 
vent the application of Section 1961, 
so that no interest runs on the ap- 
pealed judgment? (2) Should Sec- 
tion 1961 be construed to allow 
interest from the date of verdict in- 
stead of a judgment in cases where 
the entry of judgment has been de- 
layed? (3) Should Section 1961 be 
construed to allow interest from the 
date of first judgment where the 
first judgment has been revised? The 
discussion of these questions both 
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with an eye to the pertinent policy 
considerations, and to the case law 
precedents, presents a thorough and 
valuable guide to the attorney con- 
fronted with some ramification ol 
Section 1961 of the Judicial Code. 
(Yale Law Journal, 401A Yale Sta- 
tion, New Haven, Conn.; price per 
copy: $2.00.) 


T rave MARKS—The Develop- 
ments Note of the Harvard Law 
Review this year is a study of the 
developments in the law of trade- 
marks and unfair competition, us- 
ing as its basis, a study of the Lan- 
ham Act. This note, written by 
members of the Review annually 
surveys an area of law and the de- 
velopments therein. In addition to 
surveying the areas of acquisition of 
trademarks and the scope of the 
protection granted them, it explores 
the controversial question of wheth- 
er the Lanham Act has indirectly 
created a federal law of unfair com- 
petition, both as a question of stat- 
utory interpretation and as a ques- 
tion of policy. The trade regulation 
lawyer will find informative the sec- 
tion dealing with the inter-action of 
the trademark and the antitrust 
laws, and the difficulties raised in 
framing a decree when a defendant 
has obtained a powerful market po- 
sition through the use of a trade- 
mark. As a result of both its scope 
student note 
bids fair to become one of the defin- 


and its detail, this 
itive works in its field. (68 Harvard 
Law Review, pages 814-920; Gannett 
House, Cambridge 38, Mass.; price 
for a single copy: $1.50.) 
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The Price of Freedom 


(Continued from page 1014) 

once said, “You have this paramount 
public policy to consider, that you 
do not interfere with freedom of con- 
tract.” That sounds very fine, but see 
how that developed. The first step 
was taken when it was held that if 
you signed a document you were 
bound by what was in it even though 
you had not read it. The next step 
was, if you were given a ticket with 
conditions printed on the back, no 
matter in whatever small print, so 
that you couldn’t read it—not at my 
age, unless you had glasses—never- 
theless you were bound by whatever 
the conditions contained. I expect 
you will find the same as we in Eng- 
land that if you go to travel by sea, 
whatever class you go, you will be 
presented with a ticket which ex- 
empts the company from any liabili- 
ty for any fault whatsoever. If you 
send your clothes to the laundry for 
washing, you will find conditions 
limiting the liability. It is no good 
your saying you don’t agree to it be- 
cause all the companies have the 
same conditions and you have to sub- 
mit to it or not travel by sea or not 
have your clothes washed. These con- 
ditions are nothing more than a leg- 
islative code laid down by the com- 
panies on their own behalf without 
being sanctioned by any parliamen- 
tary or democratic body whatsoever. 
The courts try to find their way 
around them, but if they do so you 
will find the next moment that the 
company makes a new condition so 
as to protect itself once again. 

Let me give you an illustration. 
We had a case against a steamship 
company. The lady went on a cruise. 
She got to Italy. She went ashore 
and as she was coming back, crossing 
the gangway, the whole thing col- 
lapsed, and she was landed twenty- 
five feet onto the floor of the dock 
below and suffered severe injury. She 
brought a case against the steamship 
company. She was a first-class pas- 
senger, but that didn’t matter. They 
called attention to the condition ex- 
empting themselves from all liability. 
So she got some clever lawyer who 


said, ‘““This condition only exempts 


the company, not the master of the 
ship.” So she brought her action 
against the master of the ship, and 
the courts held it did not protect 
the master, and she got her damages. 
But you will find now the steamship 
companies have a condition that 
neither the company nor the master 
of the ship shall be liable. Freedom 
of contract—yes! 

But may I just add a word on this 
for the benefit of the lawyers. I un- 
derstand—you won't take me amiss— 
that in this country, and I think in 
some parts of the British Common 
wealth, it is lawful for a lawyer to 
make a with his client 
whereby, if he wins the case, he may 


contract 


get a share of the damages, maybe 
one-third or even more of the dam- 
ages. In England, that would be the 
crime of champerty which we should 
punish by imprisonment. 

I may say that I was very pleased 
to hear Senator Pepper the other 
day speak of your legal aid system. 
If I may say so, that is the right way 
to deal with that question. Poor peo- 
ple should be able to get legal aid. 
You wouldn't agree with our system 
of getting the state to pay for some 
of the litigants’ costs. That would 
look too much like state interfer- 
ence. But if you can develop your 
system of legal aid on a voluntary 
basis, you will be doing what, in the 
old days, would be regarded as a 
typically English thing to do. By vol- 
untary service you would avoid the 
evils of state interference. 

Lastly, take the freedom of the 
press. Nothing is so important to the 
well-being of a country as that the 
press should be free to print and pub- 
lish a clear and truthful account of 
events as they happen, and to com- 
ment fairly on current affairs with- 
out any fear of untoward conse- 
quences for so doing. It is only by a 
free press that the people can be- 
come sufficiently well informed to 
play their proper part in the com- 
munity. Yet, time and again, this 
{reedom has been misused or abused, 


and the law has not been strong 


enough to stop it. The reason is not 
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far to seek. A free press must pay its 
way. If the newspapers were to be- 
come subsidized, they would no 
longer be free. So newspapers must 
be made sufficiently attractive to get 
people to buy them. They vie with 
one another to get custom; and they 
become debased in the process. They 
know that many people delight in 
sensation and love to pry into the 
private affairs of others, and they 
have stooped to pander to this weak- 
ness. In many cases, the law of Eng- 
land can do nothing to stop it. We 
have nothing to prevent infringe- 
ment of privacy. 

Only the other day the Archbishop 
of Canterbury, Dr. Fisher, was 
moved to protest. He went, when he 
was in Africa, to a little church in 
Nyasaland at half-past six in the 
morning for the celebration of Holy 
Communion. There were forty or 
fifty people present, and he gave a 
short address on the theme, “Whose 
public freedom.” He 
pointed out there that there were 
many threats to freedom in modern 
life. 


service iS 


This occasion was reported by the 
newspapers who took the address as 
an attack on the press. The Arch- 
bishop afterwards made this pungent 
comment: “Countless people dare 
not say a thing because they know it 
will be picked up and made a song 
of by the press. That limits free- 
dom.” 

This intrusion of the press takes 
place in every department of life. 
A little while ago in England there 
was an operation on some Siamese 
twins to try to separate them. The 
newspapers were so interested, there 
were so many photographers and 
reporters around, that the doctors 
couldn't do their job as well as they 
otherwise would, although I think 
they finally succeeded. But on the 
next occasion when Siamese twins 
came to England, were born in Eng- 
land, I don’t know which, the doctors 
had to go to a subterfuge and pre- 
tend that the operation was being 
performed at a different place from 
the place at which it actually was. 

I understand the courts have at- 
tempted a solution of this problem 
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in the United States. They have a 
right of privacy. Quite recently, I 
am told, a photographer took a 
photograph of a husband and his 
wife in a loving embrace and it was 
published in a periodical. That was 
held to be a wrong for which dam- 
ages were recoverable. It wouldn't 
be so in England; unless it can be 
brought within the law of libel, 
there is nothing in our English law 
which prevents a newspaper from 
intruding into the private life of any 
of us. Most of the newspapers, I am 
glad to say, do not abuse the privi- 
lege, but there are some few who do 
infringe the private lives of some 
people to an intolerable degree. The 
law should be strong enough to pro- 
tect ordinary folk in such circum- 
stances. 

Let us next consider the freedom 
of the press in regard to judicial 
proceedings. Nothing is more im- 
portant than that the press should 
be able to report everything that 
takes place in court. In every court 
in England, I believe, you will find a 
newspaper reporter. He sits through 
the dullest cases in the Court of 
Appeal and the most trivial cases 
before the magistrates. He says 
nothing, but he writes a lot. He 
makes a fair and accurate report 
according to the demands of public 
interest. He is, I verily believe, the 
watchdog of justice. If he is to do 
his work properly and effectively, we 
must hold fast to the great principle, 
(which does not apply to some of the 
new tribunals) that every case must 
be heard and determined in open 
court. It must not take place behind 
closed doors. The reason for this 
rule is the very salutory influence 
which publicity has for those who 
work in the light of it. The judge 
will be careful to see that the trial 
is fairly and properly conducted if 
he realizes that any unfairness or 
impropriety on his part will be 
noted by those in court and reported 
in the press. He will be more anxious 
to give a correct decision if he knows 
that his reasons must justify them- 
selves at the bar of public opinion. 
It has been truly said that every 
judge who tries a case is himself on 
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trial for he is being tried by those 
present to see that he gives the ac- 
cused a fair trial. 

Yet there has been occasion lately 
where this freedom, I regret to say, 
has been abused. Newspapers have 
commented on cases before they are 
tried in such a way as to prejudice 
the fair trial of an accused man. 
There is a settled principle of law 
which condemns such conduct, and 
I understand that it is good law 
here, as in England, for it was main- 
tained in 1742 by Lord Hardwicke 
who said, “It is a contempt of court 
to prejudice mankind against per- 
sons before the cause is heard. There 
cannot be anything of greater con- 
sequence than to keep the streams 
of justice clear and pure that parties 
may proceed with safety both to 
themselves and to their characters.” 

A few years ago, the present Lord 
Chief Justice, Lord Goddard, dem- 
onstrated this principle in a con- 
A man 

arrested and 


vincing named 
Haigh had 
charged with murder. To go to the 


end of the story, he was afterwards 


manner. 
been 


convicted of murder of the foulest 
kind. He used to strike up an ac- 
quaintance with persons of means 
who had no relatives and few 
friends, then murder them, dispose 
of their bodies in a bath of acid, 
thinking that if you couldn't find 
the body you couldn’t be convicted, 
which, of course, is bad law. 

After the man had been arrested 
but before his trial, a popular news- 
paper published headlines in the 
largest possible type which we have 
in England—which is not so large as 
those which you have here—in which 
they described him as a vampire. 
This was before his trial. A photo- 
graph was given of a man he was 
said to have murdered with the de- 
scription of the way in which the 
crime was committed. I don’t know 
what you would think of a news- 
paper which put in something like 
this. This is what Lord Goddard 
did. The editor was sent to prison 
for three months and the newspaper 
was fined 10,000 pounds. 

Lord Goddard said, “In the long 
history of the present class of case, 





there has never been one of such 
gravity as this or ome of such a 
scandalous character. It is of the 
utmost importance that the courts 
should vindicate the common prin- 
ciples of justice and see that proper 
punishment is meted out to persons 
guilty of such conduct.” In the opin- 
ion of the court, what had _ been 
done was not the result of an error 
of judgment but was done as a 
matter of policy in pandering to 
sensationalism for the purpose of 
increasing the circulation of the 
newspaper, and the Lord Chief Jus- 
tice went on to give this warning 
to the directors: “Let the directors 
beware. They know now the con- 
duct of which their employees are 
capable and the view which the 
court takes of the matter. If, for the 
purposes of increasing the circula- 
tion of their paper, they should 
again venture to publish such mat- 
ters as this, the directors themselves 
may find that the arm of this court 
is long enough to reach them and 
to deal with them individually.” 

I have taken you through some 
of our fundamental freedoms: Free- 
dom of association, freedom from 
injury, freedom of contract, freedom 
of the press. I could go on with a 
long story, but I will not detain you 
now. Remember how I started, ‘““The 
condition upon which God hath giv- 
en liberty to man is eternal vigi- 
lance.”” Within the law itself we must 
be vigilant. But outside the law too 
we must be vigilant. I would ask you 
to remember the common folk of 
both our countries and remember 
the language which we all speak. 
Shakespeare, you know, is common 
to us all. He wrote before 1620. Mil- 
ton, our great blind poet, our Puri- 
tan, is common to us all, too—1640. 
And then remember the words which 
our common poet, William Words- 
worth, said. They apply to all of us: 


We must be free or die, who speak the 
tongue 

That Shakespeare spake; the faith and 
morals hold 

Which Milton held.—In everything we 
are sprung 

Of Earth’s first blood, have titles mani 
fold. 
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The Rights of Newspapers 


(Continued from page 1026) 
political discussion, particularly for 
himself. 

The “Printing Ordinance” of Par 
liament of June, 1643, required all 
publications to be licensed for the 
press by an official censor. Milton's 
treatise on “Divorce” with personal 
application to the desertion of his 
first wife brought a charge of con- 
tempt and a hearing before commit- 
tees of both the Commons and the 
Lords. In defense he wrote Areop- 
agitica, a “Speech of Mr. John Mil 
ton for the Liberty of Unlicensed 
Printing’, a remonstrance addressed 
to Parliament, though not actually 
delivered, as a speech. It was really 
an argument against the system of 
licensing and censorship of the press. 
Areopagitica was published in 1644 
and was deliberately and defiantly 
unlicensed and unregistered. 

While misguiding or poisoning 
public opinion was not a matter of 
such prime importance under abso 
lute monarchs as it is under a gov- 
ernment such as ours, there has nev 
er been a time when _ potentates 
were able to disregard it entirely, 
especially since the invention of 
printing. Under earlier licensing or 
censoring laws the accent was laid 
on disrespect of the crown and ten- 
dency to sedition. The Bourbons 
affected to ignore it until pub- 
lic opinion roused to revolution 
brought about their downfall. But 
most kings, through wisdom, pride 
or vanity, wish to be loved by their 
subjects. The Puritans in their 
pamphlets had boldly appealed 
from the Crown to the people and 
the royal efforts to gag the press 
showed that the King and his min 
isters had sense enough to be afraid 
of public opinion. 

When the Stuarts came back a 
statute of repression was passed but 
when it expired in 1679 the press 
was slow to revive until, not being 
able to express their will through 
Parliament, the people turned again 
to pamphlets. John Wilkes and oth 
ers were arrested for their attacks on 
the election system. “Junius’’ took 


up the torch when Wilkes was forced 


into exile. The attempt under 
George III to prevent publication 
of the debates in the Commons got 
nowhere and the effort was aban 
doned. 

In the American colonies undet 
royal governors much of the contro 
versy, as in England, was about free 
com of religion rather than freedom 
of political discussion but they were 
often tied together, as were church 
and state. In Massachusetts where 
licensing and censorship were es- 
tablished, the General Court in 1669 
directed the licensees to revise and 
reprint the Imitation of Christ by 
Thomas a Kempis which was then 
in process of publication. (Duniway, 
page 54.) 


Poisoning Public Opinion .. . 
A Deadly Sin Against the Peo- 
ple 


But as government, especially un 
der our system, cannot ignore public 
opinion, it is of primary concern to 
the people 
shall not be deceived or misled by 


themselves that they 


the. press on which they rely. So 
poisoning public opinion looms as a 
deadly sin against the sovereign peo 
ple, and the press must be held as 
responsible to that sovereign as 
were the ministers of tyrants to their 
royal masters in times long past. To 
poison public opinion by falsehoods 
and half truths is in a fashion a 
form of treason in this country; es- 
pecially if the deception bears on 
matters which tend to influence the 
popular decision on public affairs. 
Certainly it is no less a danger to 
the public than attempts at mo- 
nopoly or unfair practices in trade 
or commerce. 

The guaranty in the First Amend- 
ment of the United States Constitu 
tion of freedom of speech and of the 
press was unique in that it bound 
the legislative branch; but while ex- 
pressed, as was the fashion, in abso- 
lute terms without definitions or 
qualifications, that amendment, like 
all constitutional provisions, was by 
necessity 


subject to interpretation 


and construction through judicial 
exegesis; and when judicial exegesis 


begins to work its magic spells there 
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is no telling what wonders may be 
(What 
has done to the first part of the 


wrought. judicial exegesis 
First’ Amendment dealing with an 
establishment of religion I have 
shown in a former article in the 
Bark ASSOCIATION JOUR- 
NAL, June, 1952). That is the inher- 


ent risk taken by those who deal in 


AMERICAN 


absolutes. It is unnecessary here to 
cite all the decisions qualifying the 
regarding 
freedom of the press. A few illustra- 


constitutional absolute 


tions will serve. 
In Patterson v. Colorado, 205 U.S. 


154-462 (1907) citing Common- 
wealth v. Blanding, 3 Pick. 304 
(Mass. 1825) and Respublica v. 


Oswald, 1 Dall. 319-325, the Court 
held that the main purpose of con- 
stitutional provisions, like the First 
\mendment, was said to be to pre- 
vent all such previous restraints 
upon publications as had been prac- 
ticed by other governments, and they 
co not prevent the subsequent pun- 
ishment of such as may be deemed 
contrary to the public welfare. Sub- 
sequently, in Schenck v. United 
States, 249 U. S. 47-52 (1919), this 
statement was expanded by Justice 
Holmes as follows: 


It well may be that the prohibition of 
laws abridging the freedom of speech 
is not confined to previous restraints. 
.. . But the character of every act de- 
pends upon the circumstances in which 
it is done. The most stringent protec- 
tion of free speech would not protect 
a man in falsely shouting fire in a 
theater and causing a panic 


In the Schenck case it was held that 
statements in published circulars dis- 
tributed to drafted men, some of 
which would have been within the 
constitutional rights of the publisher 
in ordinary times, were not to be en- 
dured in time of war and could be 
punished as a conspiracy to obstruct 
recruiting, under the Espionage Act. 
“The question in every case is 
whether the words used are used in 
such circumstances and are of such a 
nature as to create a clear and pres- 
ent danger that they will bring 
about the substantive evils that Con- 
gress has a right to prevent.” Later 
(1919) 


in Frohwerck v. United 
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States, 249 U.S. 204, involving pub- 
lication of a newspaper not directed 
especially to persons subject to draft, 
and having a small circulation, it 
was said that language similar to 
that in the Schenck case perhaps 
“might be said or written even in 
time of war in circumstances that 
would not make it a crime”; but 
since the record did not show that 
the publication might not have fur- 
nished the necessary spark to set off 
an evil result, the indictment was up- 
held. The Court reiterated that “the 
First Amendment while prohibiting 
legislation against free speech as such 
cannot have been, and obviously was 
not, intended to give immunity for 
every possible use of language’”—cit- 
ing Robertson v. Baldwin, 165 U.S. 
275, 281 (1897) , where the Court, by 
way of illustration stated that “the 
freedom of speech and of the press 
(Amendment 1) does not permit the 
publication of libels, blasphemous 
or indecent articles, or other publi- 
cations injurious to public morals 
or private reputation”. But these are 
only two aspects of public welfare. 

Toledo Newspaper Co. v. United 
States, 247 U.S. 402, 419 (1918), held 
that where a newspaper published 
Statements concerning injunction 
proceedings pending in a district 
court, and tending in the circum- 
stances to create the impression that 
a particular decision would evoke 
public suspicion of the judge’s in- 
tegrity and bring him into public 
odium and would be met by public 
resistance, and tending in the cir- 
cumstances to provoke such resist- 
ance in fact, it was liable in con- 
tempt of court. The court there said 
it suffices to say that, however com- 
plete is the right of the press to 
state public things and discuss them, 
that right, as every other right en- 
joyed in human society, is subject to 
the restraints which separate right 
from wrong-doing. 

The judicial 
branches, reflecting the current no- 
tions of right and wrong, will neces- 
sarily determine the line of separa- 
tion. Any legislative restrictions of 
the press under the commerce or 


legislative and 
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welfare clauses at first may be ex- 
pected to affect the press on its 
business side, so as to avoid any cleat 
attempt to limit freedom of speech 
or of reporting or comment.® 

U.S. ex rel Milwaukee Social 
Democratic Publishing Co., 225 U. 
S. 407 (1921) decided that the con- 
stitutional freedom of the press may 
protect criticism and agitation for 
modification or repeal of laws, but 
it does not extend to the protection 
of him who counsels and encourages 
the violation of the law as it exists. 
Newspaper publications denouncing 
certain (wartime) laws as arbitrary 
and oppressive were designed to cre- 
ate hostility to, and encourage viola- 
tion of, them, and were properly 
subject to suppression by the Post- 
master General by a revocation of 
second-class privileges. 

Lewis Publishing Co. v. Morgan, 
229 U.S. 288 (1913), ruled that as a 
condition for the privilege of entry 
of publications as second-class mail 
matter, Congress may require the 
furnishing of certain information 
with respect to the ownership and 
circulation of the publication. Such 
conditions are merely incidental to 
the power of extending to newspa- 
pers the privilege of second-class 
classification—which in itself is legis- 
lation largely favoring newspapers 
at the expense of the public. But, 
manifestly, other conditions might 
be imposed. 

The National Labor Relations Act 
(49 Stat. 449) empowered the Na- 
tional Labor Relations Board to re- 
quire the restoration of employees 
discharged because of union activity. 
An order under this Act, restraining 
the Associated Press from interfering 
with union activities of employees, 
was held in Associated Press v. 


National Labor Relations Board, 
301 U.S. 133 (1937), not to consti- 
tute an infringement on freedom of 
the press, since it “in nowise circum- 
scribes the full freedom and liberty 
of the petitioner to publish the news 
as it desires it published or to en- 
force policies of its own choosing 
with respect to the editing and re- 
writing of news for publication, and 


the petitioner ‘is free at any time to 
discharge Watson or any editorial 
employee who fails to comply with 
the policies it may adopt.” The me 
chanical and business departments 
of most newspapers have long been 
unionized but I have often wondered 
contracts with a 


to what extent 


unionized editorial and reporting 
staff, however carefully worded, had 
a “tendency” in operation to impai 
freedom of the press. In view of re- 
cent history, stare decisis is not a 
reliable shield or sword, any more 
than were the decisions of the Cadi 
at the Gate, whose exegesis was ap- 
plicable only to the case in hand. 

It must be conceded by all who 
wish to be just that the press in this 
country, by and large, while seldom 
losing sight of circulation, and not- 
withstanding its evident faults, has 
in the main exercised its great in- 
fluence on the side of individual 
freedom and against tyranny and 
has endeavored and does endeavor 
to tell the truth according to its 
lights and slants at the time. In dis- 
cussion of the facts it may be parti- 
san and biased at times and it may 
distort situations to favor a party, a 
candidate or a policy or even a hob- 
by though the freedom of honest if 
mistaken discussion is much wider 
than the freedom of reporting what 
are stated as facts; but even there 
some allowance must be made for 
the human equation such as even 
astronomers do in computing angles, 
distances and other observations de- 
pending on the eye of trained scien- 
tists indifferent to anything except 
the exact truth. In courts every wit 
ness is sworn to do what is a human 
impossibility in many cases, to tell 
the truth, the whole truth and noth- 


2. See Debs v. United States, 249 U.S. 211 
(1919), and Abrams v. United States, 250 US. 
616 (1919), also arising under the Espionage 
Act. Other cases which adopt the “natural 
tendency” doctrine of the Schenck case are 
Gompers v. Bucks Stove & Range Co., 221 US 
418, 439 (1911), which held that words (such 
as ‘unfair’, etc.) used in the case of an unlaw- 
ful conspiracy acquired a force not inhering 
in the words themselves, and amounted to 
‘verbal acts’ which might be enjoined by a 
court having jurisdiction of the parties and 
subject matter. 

3. United States ex rel. Milwaukee Social 
Democratic Publishing Co. v. Burleson, 225 
U.S. 407 (1921). 
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ng but the truth. To hold the press 
o that exacting standard on matters 
if public concern when the highest 
ind most disinterested officials, ex 
ecutive, legislative and judicial, often 
fail to see eye to eye the same facts 
and I mean facts as distinguished 
from inferences or deductions from 
those facts) , would be unreasonable. 

Political truths are not eternal or 
scientific verities. Conditions change 
and laws, constitutions, and judicial 
decisions change with them. In social 
relations nothing is static. The New 
York Times which professes to pub- 
lish “all the news that’s fit to print” 
imposes a self-righteous censorship 
on itself as a guardian of the public 
mind and morals, but the standard 
of fitness to print is as variable as 
the standard of ‘fitness to wear in 
feminine garb. 

Complaints against the American 
press in action have always been nu- 
merous and vigorous, and often jus- 
tified, and are still so, and will 
continue to be so. From time to 
time conditions complained of have 
varied, often for the better, some- 
times for the worse, according to 
diverse points of view, and they are 
still shifting. 

rhis condition led to an attempt 
to regulate the press by the passage 
in 1798 of the Alien and Sedition 
Laws under which several editors 
were sent to prison or fined. Among 
the targets of the lampooners were 
such men as George Washington and 
Thomas Jefferson. The character of 
the “newspapers” of the time is in- 
dicated by their titles, such as the 
“Peter Porcupine Gazette” of Phila- 
delphia, the “Bee” of New London, 
Connecticut, the “Argus” and the 
“Wasp” of New York. Newspapers 
were not numerous nor circulations 
large. 

In 1785, Massachusetts imposed a 
stamp tax on newspapers which, of 
course, were generally affronted to 
such a degree that the tax act was 
repealed later in the same year, but 
there was substituted a tax on ad- 
vertising. This did not appease the 
embattled press which evaded the 
law by describing the advertisements 


which the “shackled” press of Massa- 


chusetts was not permitted to pub- 
lish. Of course they were permitted 
to publish the advertisements if they 
paid the tax but they made no point 
of that. I marvel that our contem- 
porary press, whose income is taxed, 
though derived from both circula 
tion and advertising, has not en 
deavored to free itself of such 
“shackles” 
Rights. As a result of the clamor in 


by invoking the Bill ol 


Massachusetts the tax on advertis- 
ing was also repealed in 1788. Con- 
tributory causes of the repeal were 
that untaxed newspapers from neigh- 
boring states began to invade the 
Massachusetts field; and anyway the 
revenue derived by the state from 
the tax was small. 

On the other hand it is the news- 
paper press that has made democracy 
workable in populous nations. A free 
country can remain so only so long 
as reasonable freedom of discussion 
and publication is permitted. A 
newspaper press chained to the state 
is like a state religion where no 
other beliefs are tolerated. The di- 
vine right of kings was almost uni- 
versally held as a Truth for centu- 
ries. Except for the revolt of the 
press, including the French Encyclo- 
pedists, against censorship and re- 
pression, it might still be so held. 
The gossip of the Coffee House, 
where the London gentry resorted 
in the mid-eighteenth century to get 
“the manna of the day” would never 
have reached the masses. 

A few generations ago the press 
in the United States was largely in 
the hands of owner-editors who were 
individualists. Many of those jour- 
nals were excellent 
varied greatly from one another in 
political outlook and other qualities. 


though they 


I can mention among the many only 
a few that spring to memory; the 
Springfield (Massachusetts) Repub- 
lican, the New York Evening Post 
under Godkin’s editorship, Henry 
Watterson’s Louisville Courier, Wil- 
liam Allen White’s Emporia (Kan- 
sas) Gazette, Dana’s New York Sun, 
Rowell’s Fresno Republican, Mc- 
Clatchy’s Sacramento Bee, Horace 
Greeley’s New York Tribune. Speak- 
ing of the press prior to 1900, “Marse 
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Henry” Watterson wrote: “Journa- 
lism was without any code of ethics 
or system of self-restraint and self- 
respect. It had no sure standards of 
either work or duty. Its intellectual 
landscapes were anonymous and it 
moral destination confused.” This 
was strong language but only partly 
true. 

Just about or shortly before 1900, 
in the period of the war with Spain, 
triggered by the fight for circulation 
in New York between Hearst and 
Pulitzer, came the fantastic period 
of “Yellow Journalism”. Then came 
the era of readjustment by the press 
itself. I recall that in 1895 I visited 
an elderly uncle in Bridgeport, Con- 
necticut. In his youth he had worked 
in some capacity on the Springfield 
Republican, to which he still sub- 
scribed. But it arrived in Bridgeport 
by mail in single wrapper a day late. 
So Uncle John also subscribed for 
the New York Herald, which was 
laid on his doorstep early on the 
date of issue. He read the Herald 
as a tipster sheet, suspending cre- 
dence until he received, in Voltaire’s 
phrase, the “sacrament of confirma- 
tion” with the next day’s arrival of 
the Springfield Republican. The 
little country paper, as William AI- 
len White wrote, drab and provin- 
cial as it seemed to strangers, kept 
our country minds open and our 
country faith strong. Many of us 
today are likewise appealing from 
Philip drunk to Philip sober by de- 
pending on news weeklies and other 
magazines for the sacrament of con- 
firmation. 

But even in those tumultuous days 
the press was, as it has always been 
in the long vista of my personal ob- 
servation, singularly independent of 
outside pressures from advertisers or 
others. It had many faults, but venal- 
ity was rare among the regular 
dailies. Whatever they were, they 
were not prostitutes, even if they 
occasionally entertained a_ gentle- 
man friend to the extent of failing 
to mention some incident that might 
be bad for the business of an ad- 
vertiser. 

In recent decades the press of 
the nation has developed a code of 
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ethics to which it adheres within 
reason, though sometimes stooping 
a little to get results, but the new 
combinations, chains, and 
enormous circulations, has created 
new problems for the public and the 
government and these will bring 
about new extensions of the welfare 
and commerce clauses and new ap- 
plications of “exegesis” to the phrase 
“freedom of the press’ as used in 
the First Amendment. 

So long as extension and exegesis 
are confined to the financial side of 
newspapers and their responsibility 
for truthful, accurate and not mis- 
leading reporting of facts (including 
advertisements) bearing on public 
opinion, true freedom of the press 
may not become deeply involved, 
though the business side of the press 
is a vulnerable part which may well 
affect the very life of a newspaper. 


era, of 


But freedom of discussion is vital to 
our democratic system and at that 


Views of Our Readers 


(Continued from page 1002) 

der of all. It is inconceivable that 
guaranties embedded in the Constitu- 
tion of the United States may thus be 
manipulated out of existence.” Frost 
& Frost Trucking Co. v. Railroad 
Commission of California, 271 U. S 
583, 594, 


The Court ended its opinion by 
saying: “We are of opinion that the 
proposed [legislation] would be un- 
interference 
with the exercise of the 
tional privilege against self-incrim- 


constitutional as an 
constitu- 


ination and as a form of compelling 
a person through fear of legal con- 
sequences ‘to accuse, or furnish evi- 
dence against himself’ ”’. 

I am proud that this distinguished 


1064 American Bar Association Journal 


point government control must stop 
except, perhaps in war. 

I may conclude by quoting briefly 
from the address of President Robert 
G. Sproul of the University of Cali- 
fornia made June 17 of this year 
1955 at the commencement exercises 
in Berkeley. He said to the gradu- 
ating class in part, after telling of 
the advances made by applied sci- 
ence and predicting greater changes: 

But man’s rulership over his own 
emotions, passions and prejudices has 
made no such advance between then 
and now. 

Yet the security of our democratic 
institutions does not rest nearly so 
much upon technological progress, 
existing constitutional provisions or 
the framework of our Government, 
as it does upon the intellectual capa- 
city which makes some of these pos- 
sible, and the moral integrity which 
undergirds them all. 

Democracy must be 
from generation to generation. It is a 
perpetually evolving adjustment be- 


reinterpreted 


bench has proved itself to be vigi- 
lant in the defence of liberty. 


THoMAS V. SULLIVAN 
Lawrence, Massachusetts 


A Protest from 
the Ross Essay Winner 


® I am very reluctant to be critical 
of your publication of my essay in 
the September issue. The fact is, 
however, that your omission of the 
last half of the title causes the essay 
to lose a good deal of its point. 

The actual title of the essay, fixed 
by the Bar Association itself as the 
subject of the Ross contest, was “The 
Scope of the Phrase Interstate Com- 
merce—Shall It Be Redefined?” As 
a consequence 
“Whether 


the essay begins, 


‘interstate commerce’ 


tween individual rights and the de 
mands of society, between freedom 
and justice. 

Consequently, your obligation to 
get the facts, to relate your opinions 
in some way to these facts, to suppress 
your prejudices, and to express your 
judgments clearly and fearlessly when 
you have mastered the facts, is an 
intellectual imperative. 

Those words seem to me to be 
especially applicable to the press 
and those who control it. The huge 
circulations of chains, syndicates and 
news magazines demand restraints 
on the part of publishers commensu- 
rate with their increasing influence 
on public opinion respecting politi- 
cal issues, domestic and foreign, and 
holders of high and responsible of- 
fice, executive, administrative, legis- 
lative or judicial. Unless such re- 
straints come from the publishers 
first, Exegesis will catch them if they 
don’t watch out. 


should be redefined depends’, etc., 
and is principally directed to the 
question of whether a redefinition of 
the phrase is needed. 

Your omission of the last phrase of 
the title makes it look as if the dis- 
cussion of whether interstate com- 
merce should be redefined was gra- 
tuitous on my part. The essay would 
have been written differently if the 
last clause had not been included in 
the title. Persons may well wonder at 
my presumptuousness in plunging 
into the problem of redefining “in- 
terstate commerce” in the absence of 
any indication that that was what 
the contest called for—particularly 
when my conclusion was that no re- 
definition is needed. 

Rosert L. STERN 
Chicago, Illinois 
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1955 Annual Meeting: 


Proceedings of the Assembly 


= The Assembly of the American Bar Association is composed of all members in 


good standing who register at an Annual Meeting. This year’s meeting in Phila- 


delphia, Pennsylvania, was the largest in the Association’s history. As is our custom, 


we publish here a-complete account of the proceedings of the Assembly. The pro- 


ceedings of the House of Delegates, the Association’s policy-making body, also are 


published in this issue beginning at page 1068. 





First Session 


® The first session of the Assembly 
of the American Bar Association to 
be held during the 78th Annual 
Meeting convened at 10:00 A.M. on 
Monday, August 22, in the Forrest 


Theatre, Philadelphia, Pennsylva- 
nia. Loyd Wright, of Los Angeles, 
California, President of the Associa- 
tion, was in the Chair. 

The invocation was pronounced 
by the Right Reverend Monsignor 
Newton T. Miller, Official of Arch- 
diocesan Tribunal and Rector of St. 
Gregory's Church. 

The 


Association then heard addresses of 


assembled members of the 
welcome from Governor George M. 
Leader, of Pennsylvania, Mayor Jo- 
seph S. Clark, Jr., of Philadelphia, 
Paul A. Mueller, 
Pennsylvania Bar Association, and 
C. Brewster Rhoads, Chancellor of 
the Philadelphia Bar Association. 
Secretary of the Army Wilber M. 
Brucker delivered the Response. 
President Wright then delivered 
the President’s Annual Address, 
which was published in full in the 


President of the 


September issue of the JOURNAL. 


At the conclusion of his address, 
President Wright resumed the Chair 
upon Willoughby A. 


and called 


Colby, of Concord, New Hampshire, 
Chairman of the Section of Bar Ac- 
tivities, to present awards of merit 
in the annual competition among 
state and local bar associations. 
The following awards were made: 
1. To the State Bar 
Association for its co-operation with 


Minnesota 


business and professional groups and 
for securing the introduction of Uni- 
form Rules of Decorum in the coun- 
ty courts. 

2. To the Colorado Bar Associa- 
tion for its comprehensive survey of 
the legal profession in Colorado. 

8. To the Bar Association of San 
Francisco, for its over-all coverage 
of required activities of a large city 
bar association, offering service to 
the community and the profession. 

1. To the Bar Association of the 
City of Richmond, Virginia, for its 
leadership in securing the reorgan- 
ization of the courts of record in 
Richmond. 

5. To the Bell-Lampassas-Mills 
Counties Bar Association (Texas) 
for its activity in the areas of unau- 
thorized practice of the law, public 
relations and participation in com 
munity affairs. 

The five following associations re 
mention: Massa 


ceived honorable 


rhe Bar 
Association of St. Louis, St. Joseph 
(Indiana) Arkan- 
sas Bar Association, and the Copper 
Country Bar (Michi- 
gan). 

Albert B. Houghton, of Milwau- 


chusetts Bar Association, 
Bar Association, 


Association 


kee, Wisconsin, Chairman of the 
Committee on Traffic Court Pro- 
gram, presented awards to cities 


showing the greatest improvement 
in their trafhe courts. (A complete 
list of these cities appears in the 
October issue of the JOURNAL on 
page 915). 

The Assembly then recessed and 
the members convened as the annual 
meeting of the American Bar Asso- 
ciation Endowment. This meeting 
was presided over by Carl B. Rix, 
of Milwaukee, Wisconsin, President 
of the Endowment. 

Mr. Rix summarized the financial 
condition of the Endowment, report: 
ing that it had made $400,000 
available to the American’ Bar 
Foundation for construction of the 
American Bar Center. The expendi- 
tures of the Endowment for the 
past year have been about $30,000, 
Mr. Rix reported, leaving $16,000 
on hand. Mr. Rix called this a “min- 
imum” and said that the Endow- 
ment’s treasury would soon begin to 
receive funds from the New York 
Life Insurance Company in connec- 
tion with the American Bar Associa- 
tion Life Insurance Plan. 

Mr. Rix was re-elected President 
of the Endowment, and William 
Logan Martin, of Birmingham, Ala- 
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bama, was re-elected to the Board of 
Directors of the Endowment. 

The Endowment then adjourned 
and the members reconvened as the 
Assembly of the American Bar Asso- 
ciation. 

Candidates were named from the 
floor for three-year terms as Assem- 
bly Delegates to the House of Dele- 
gates. Five Assembly Delegates are 
elected annually. 

William A. Sutherland, of Atlanta, 
Georgia, was elected Assembly Dele- 
gate in place of Judge Floyd E. 
Thompson, of Chicago, Illinois, who 
was unable to attend the Annual 
Meeting. Judge Thompson’s term 
expired at the adjournment of the 
meeting. 

The Assembly recessed at 12:15 
P.M. 


Second Session 


® The second session of the Assem- 
bly consisted of the John Marshall 
Bicentennial Ceremonies, arranged 
by the John Marshall Bicentennial 
Commission in co-operation with the 
Committee on American Citizenship 
of the American Bar Association. 
The ceremonies were held in Inde- 
pendence Square on Wednesday, 
August 24, at 2:15 P.M. 

There was music by the United 
States Marine Corps Drum and 
Bugle Corps, followed by the ad- 
vancement of colors by members of 
the Armed Forces. 

The Right Reverend Oliver J. 
Hart, Bishop of the Episcopal Dio- 
cese of Philadelphia, pronounced 
the invocation. 

President Wright introduced the 
President of the United States, whose 
address appears elsewhere in this is- 
sue, 

The response to President Eisen- 
hower was given by Chief Justice 
Earl Warren. The Chief Justice's re- 
marks appear elsewhere in this issue. 


Third Session 


® The third session of the Assembly 
convened at 2:30 p.m. Thursday, Au- 
gust 25, in the Forrest Theatre. Pres- 
ident Loyd Wright presided. 

The invocation was pronounced 
by Dr. Bertram W. Korn, of the 
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Keaeseth Israel Congregation. 

Robert L. Stern, of Chicago, IIli- 
nois, winner of the 1955 Ross Essay 
Contest, delivered a synopsis of his 
essay, “The Scope of the Phrase ‘In- 
terstate Commerce’—Shall It Be Re- 
defined?”. The complete essay was 
published in the September issue of 
the JOURNAL. 

President Wright then presented 
Mr. Stern with a check for $2500, 
the amount of the 1955 prize. 

The members then 
moment of tribute to four former 
Presidents of the Association who 
had died since the last Annual Meet- 
ing: John W. Davis, of New York, 
New York, President in 1922-1923; 
Gurney E. Newlin, of Los Angeles, 
California, President in 1928-1929; 
Clarence E. Martin, of Martinsburg, 
West Virginia, President in 1932- 
1933; and George Maurice Morris, 
of Washington, D. C., President in 
1942-1943. 

The Assembly then heard the ad- 
dresses of D. Park Jamieson, M.B.E., 
Q.C., LL.D., President of the Cana- 
dian Bar Association, and of the 
Right Honorable the Lord Justice 
Denning, P.C., Q.C., Lord Justice of 
Appeal. The Lord Justice’s address 
is published in this issue of the Jour- 
NAL, that of Mr. Jamieson will ap- 
pear in the December issue. 


stood for a 


President Wright then yielded the 
gavel to the Chairman of the House 
of Delegates, John D. Randall, of 
Cedar Rapids, Iowa, who called up- 
on Charles S. Rhyne, of Washington, 
D. C., Chairman of the House of 
Delegates’ Committee on Rules and 
Calendar, who proposed adoption of 
amendments to the Constitution and 
By-Laws of the Association. The text 
of these amendments and their ef- 
fects are set forth in the account of 
the proceedings of the House of Del- 
egates in this issue (see page 1073) . 

There was some discussion of the 
amendments, participated in by 
George Washington Williams, of 
Baltimore, Maryland; former Sena- 
tor Claude Pepper, of Miami, Flori- 
da; Samuel H. Feldstein, of Balti- 
more, Maryland; J. Boone Wilson, 
of Burlington, Vermont; Charles W. 





Pettengill, of Greenwich, Connecti- 
cut; William J. Bivens, of Evanston, 
Illinois; and Edward S. Blackstone, 
of New York, New York. 

The Assembly voted to adopt the 
amendments, thus putting them into 
effect. 

The of the 
Committee was given by Phil Stone, 


report Resolutions 
of Oxford, Mississippi, in the ab- 
sence of Committee Chairman James 
R. Morford, of Wilmington, Dela- 
ware. 

the Resolu- 
held 


hearings on all the resolutions. He 


that 
had 


Mr. Stone said 
tions Committee open 
then took the resolutions up one by 
one. 

The first resolution had been of 
fered by George Washington Wil- 
Baltimore, Maryland. It 
proposed an amendment to the Con- 
United States to 
and to 


liams, of 


stitution of the 


“prevent interference with 


eliminate limitations upon the pow- 
er of the states to regulate health, 


morals, education, domestic rela- 


tions, property rights, and other 


The 
vided vote, recommended that the 


matters’’. Committee, by di- 
resolution be disapproved. 

Mr. Williams moved that the reso- 
lution be substituted for the report 
of the Committee. He declared that 
the amendment was the “most im- 
portant thing that the Association 
has had to consider since the Bricker 
Amendment”. He quoted from 
Franklin 


Roosevelt and Dwight Eisenhower 


speeches of Presidents 


warning against federal encroach- 
ments on states’ rights. The Supreme 
Court has stretched the Constitution 
in favor of centralized government 
by a “creeping process”, Mr. Wil- 
liams declared. 

He asked for, but denied, 


unanimous consent to speak more 


was 


than ten minutes allowed by the 
rules. 
voted 


The Assembly 


Resolution. 


down the 


The second resolution, submitted 
by Dorothy Frooks, of New York, 
New York, proposed that at least 
one woman be appointed to each 
Committee of the Association. 
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Mr. Stone said that the Resolu- 
tions Committee, by a divided vote, 


recommended that this not be ap- 
proved. “. . . it was pointed out that 
we might not have enough women 
to go around” he observed. 

The Assembly voted to adopt the 
Committee’s recommendation. 

The third resolution, also submit- 
Miss Frooks, have 


amended the Canons of Professional 


ted by would 
Ethics so as to prohibit the use of the 
names of deceased or former part- 
ners in the names of law firms. 

The Committee unanimously rec- 
ommended that this be referred to 
the Committee on Professional Eth- 
ics and Grievances, and the Assembly 
voted to do so. 

The next resolution had been of- 
fered by William J]. Bivens, of Evans- 
ton, Illinois, and would have placed 
the Association on record as favoring 
a recommendation of the Hoover 
Commission that a Judge Advocate 
General's Corps be created in the 
Navy Department under the direc- 
tion of’ professional lawyers rathe1 
than under the direction of line of- 
ficers with postgraduate legal educa- 
tions. 

Mr. Stone said that the subject 
matter was within the jurisdiction 
of the Special Committee on Legal 
Services and Procedure, and _ there- 
fore it was recommended that the 
resolution be referred to that group. 

Mr. Bivens said that he concurred 
in this disposition of the resolution, 
and the Assembly voted to accept 
the Resolutions Committee’s recom- 
mendation. 

The last resolution to be consid- 
ered by the Assembly was submitted 
by Harry Green, of Little Silver, New 
Jersey. The purpose of this resolu- 
tion was to implement a resolution 


adopted by the New Jersey State 
Bar Association, to the extent of 
committing the American Bar As- 
sociation to appear as amicus curiae, 
on a petition for certiorari before 
the United States Supreme Court in 
a case recently decided by the Su- 
preme Court of New Jersey. It is 
the position of the New Jersey Bar 
Association that the state court’s de- 
cision impinges upon lawyers’ civil 
rights by precluding a civil action 
for damages or other redress in the 
event of unfounded or even mali- 
cious complaint of unprofessional 
conduct made to a grievance com- 
mittee. 

The Resolutions Committee rec- 
onmended that this be referred to 
the Board of Governors, with the 
that the Board 
hear the New Jersey complaint and, 


recommendation 


if it is in accord with the state bar, 
take appropriate action to support 
their position. 

The Assembly voted to refer the 
matter to the Board of Governors, 


and then recessed at 5:30 p.m. 


Fourth Session 


® The fourth session of the Assem- 
bly was the traditional Annual Din- 
ner, held in the Ball Room of the 
Bellevue-Stratford at 7:30 p.m. Au- 
gust 25. President Loyd Wright pre- 
sided. 

The invocation was pronounced 
by the Reverend Robert B. Whyte, 
formerly Minister of the First Pres- 
byterian Church of Philadelphia and 
presently Minister of the Old Stone 
Church of Cleveland, Ohio. 

The address of the evening was 
delivered by the Vice President of 
the United States. The address in 
full appears elsewhere in this issue 
of the JOURNAL. 


Proceedings of the Assembly 


President Wright presented hon- 
orary memberships in the American 
Bar Association to Lord Justice Den- 
ning, to Mr. Jamieson, the President 
of the Canadian Bar Association, 
Salazar, of 
Chair- 
man of the Inter-American Bar As- 


and to Dr. Eduardo 


Quito, Ecuador, Executive 
sociation. 

Senator J. A. Spicer, Attorney 
General of Australia, was also elec- 
ted to honorary membership but was 
unable to be present at the Annual 
Dinner. 

Mr. Jamieson, on behalf of the 
Canadian Bar Association, then pre- 
sented to the Association a painting 
by A. Y. Jackson, C.M.G., LL.D., a 
well-known Canadian artist, which 
will be hung in the American Bar 
Center. The painting, entitled “Slate 
Island, Lake Superior” was received 
on behalf of the Association by 
William J. Jameson, of Billings, 
Montana, President of the Ameri- 
can Bar Association in 1953-1954. 

President Wright then introduced 
E. Smythe Gambrell, of Atlanta, 
Georgia, the President-Elect of the 
Association, and other new officers 
and members of the Board of Gov- 
ernors. 

The Annual 
10:30 P.M. 


Dinner ended at 


Fifth Session 


® The final session of the Assembly 
convened at 10:45 a.m. in the Ball 
Room of the Bellevue-Stratford. 
President Loyd Wright presided. 

President Wright introduced Pres- 
ident-Elect Gambrell and turned the 
gavel over to him. 

Mr. Gambrell introduced the new 
members of the Board of Governors. 

The meeting adjourned sine die 
at 11:00 A.M. 
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1955 Annual Meeting: 


Proceedings of the House of Delegates 


© We publish in this issue a running account of the proceedings of the House of 
Delegates of the Association during the 1955 Annual Meeting in Philadelphia. 


The House held four sessions, summaries of which appear on the following pages. 
At the first session, among other business, the House approved a resolution in- 


troduced in Congress which would establish a commission to study and make 
available information as to the basic differences between the theories and practices 


of the American way of life and those under atheistic Communism, and approved 


a report on minimum standards for Bar Examiners. 





First Session 


®" The House of Delegates of the 
American Bar Association held four 
sessions during the Annual Meeting 
in Philadelphia, Pennsylvania, in the 
month of August. The House con- 
vened for its first session on Mon- 
day, August 22, at 2:00 p.m. in the 
Ball Room of the Bellevue-Stratford, 
John D. Randall, of Cedar Rapids, 
Iowa, the Chairman of the House, 
presiding. 

After the roll call by Assistant Sec- 
retary Joseph D. Calhoun, of Media, 
Pennsylvania, Glenn M. Coulter, of 
Detroit, Michigan, Chairman of the 
Committee on Credentials and Ad- 
missions, reported for that Commit- 
tee. On Mr. Coulter’s motion, the 
House voted to admit the Alaska 
Bar Association as a state bar asso- 
ciation entitled to representation 
in the House. Mr. Coulter intro- 
duced John E. Manders, of Anchor- 
age, the new delegate from that as- 
sociation. 

Other new members of the House 
introduced by Mr. Coulter included 
Edward G. Knowles, of Denver, 
Colorado; William B. Stephenson, of 
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Honolulu, Hawaii; Ben B. Fowler, 
of Frankfort, Kentucky; Joseph 
Schneider, of Boston, Massachusetts; 
Sidney P. Gislason, of New Ulm, 
Minnesota; William K. Woodburn, 
of Reno, Nevada; Lorna M. Shipley, 
of Alamogordo, New Mexico; Ver- 
non M. Johnson, of Wahpeton, 
North Dakota; and Paul A. Mueller, 
of Lancaster, Pennsylvania. 

The House then voted to approve 
the record of its Midyear Meeting, 
held in Chicago last February. 

Justin Miller, of Pacific Palisades, 
California, moved that the House 
permit closed-circuit televising of its 
sessions during the Annual Meeting. 
He explained that the purpose of 
the telecast would be to demonstrate 
that proceedings such as the meeting 
of the House can be televised with- 
out interfering with the essential 
dignity and decorum of the proceed- 
ings. The House voted to permit the 
closed-circuit telecasting with the 
provision that its permission did not 
carry any commitment in favor of 
televising or broadcasting courtroom 
proceedings or any commitment in 





John D. Randall 
Chairman, House of Delegates 





favor of amendment of Canon 35 ol 
the Canons of Judicial Ethics. 

The remainder of the session was 
telecast and the proceedings could 
be viewed on several television re: 
ceivers set up in the adjacent rooms 
of the hotel. One of the purposes 
of the demonstration was to show 
that modern television techniques do 
not require use of additional light- 
ing, 

President Loyd Wright, of Los An- 
geles, California, then introduced 
Sir Alfred Thompson Denning, Lord 
Justice of Appeal, of London, and 
D. Park Jamieson, President of The 
Canadian Bar Association. 

William Clarke Mason, of Phila- 
delphia, Pennsylvania, Chairman ot 
the Committee on Group Life In 
surance, reported that the American 
Bar Association Group Life Insur- 
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ance Plan now covers more than 
11,000 of the 33,000 eligible members 
of the Association, amounting to a 
total coverage of $36,800,000. The 
plan became operative on June |, 
and is underwritten by the New 
York Life Insurance Company with 
the American Bar Association En- 
dowment as trustee. Mr. Mason 
listed three benefits of the plan: (1) 
the benefit to the enrolled lawyer ol 
insurance at a low annual premium; 
(2) the eventual creation of a sub 
stantial fund to finance the Ameri 
can Bar Center; (3) possible divi 
dends, which will be made payable 
to the American Bar Association En 
dowment. 

President Loyd Wright then made 
his report to the House. He placed 
emphasis on the following: (1) con 
sideration of a change in the format 
of the Annual Meetings, particularly 
of the Assembly, possibly a series ol 
meetings in the several judicial cir- 
cuits which would elect delegates to 
the Assembly at the Annual Meet 
ing; (2) an increase in dues; (3) 
consideration of creating a vice pres 
ident to assist the President of the 
Association; (4) reconsideration ol 
the Association’s stand on Social Se 
curity for lawyers. 

Mr. Wright then delivered his re 
port as President of the American 
Bar Foundation. He said: “We have 
had now for a year experience in the 
Foundation. We have been exceed- 
ingly fortunate in that John Coopet 
has agreed to come back, and has 
been acting in fact as administrator, 
and Miss Beatrice Miers is back as 
his assistant. We owe a great deal to 
Mr. Cooper, Miss Miers, and Mrs. 
Olive Ricker who, at great personal 
sacrifice, stepped into the emergency 
created by the resignation of Mr. 
Whitney Harris and unhesitatingly 
came back to Chicago to help us out. 
It is something for which we will al 
ways be indebted to them. 

“There has been a reorganization 
of working methods of the American 
Bar Foundation. You will find the 
printed Annual Report on your desk 
This Foundation was built upon 
theory. This is now tempered by the 


year’s experience. That experience 


has dictated that we should simplify 
the organization, and it has been 
simplified. At the same time, in order 
to recognize those who have a deeper 
interest than some, we have created 
the Fellows of the American Bar 
Foundation. There is on your desk 
a letter of transmittal, a printed copy 
of the By-Laws and the Constitution 
of the Fellows. You will observe, 
please, on page 10, Appendix A, a 
quota by states of those who will be 
admitted in the first instance. You 
will observe also that it is the re- 
sponsibility of the delegates from 
those respective states—and we hope 
you will do it while you are still here 

to nominate those who, agreeable 
to the terms of the Constitution, may 
become members. I think you should 
notice that you do not necessarily 
have to include yourself.” 

The House then elected officers 
for the year 1955-1956. The follow- 
ing candidates, who had been nom- 
inated by the State Delegates at 
the Midyear Meeting in Chicago, 
were unanimously elected: 

President, E. Smythe Gambrell, of 
Atlanta, Georgia; Secretary, Joseph 
D. Stecher, of Toledo, Ohio: Treas- 
urer, Harold H. Bredell, of Indian- 
apolis, Indiana. The following were 
elected to three-year terms on the 
Board of Governors: Third Circuit, 
Vincent P. McDevitt, of Philadel- 
Fifth Circuit, 
John C., Satterfield, of Jackson, Mis- 
sissippi; Ninth Circuit, John Shaw 
Field, of Reno, Nevada. 

The report of the Board of Elec- 
tions was given by Chairman Edward 
T. Fairchild, of Madison, Wisconsin. 
Judge Fairchild announced that new 
State Delegates had been elected in 


phia, Pennsylvania; 


seventeen states for three-year terms 
ending at the adjournment of the 
1958 Annual Meeting. Judge Fair- 
child said that three states had had 
contests and two states elected dele- 
gates to fill vacancies expiring at the 
end of the 1956 Annual Meeting. 
The results of these elections were 
published in the July issue of the 
JOURNAL. 

Charles B. Duffy, of Ponca City, 
Oklahoma, nominated Joe C. Bar- 


rett, of Jonesboro, Arkansas, for 
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membership on the Committee on 
Scope and Correlation of Work. 
(Mr. Barrett was elected the follow- 
ing day. The By-laws of the Associa- 
tion provide that nominations shall 
be made from the floor of the House 
of Delegates at the first session of its 
annual meeting and that the election 
shall be held at the next session.) 

Mr. Bredell, of Indiana, then pre- 
sented the Treasurer’s Report, stat- 
ing that the net result of operations 
for the past fiscal year was a substan- 
tial increase in the Association’s ex- 
penses, which was anticipated be- 
cause of the move to the American 
Bar Center, while the income of the 
Association showed only a slight in- 
crease. Mr. Bredell said that the As- 
sociation was still operating in the 
black and, for the third consecutive 
year, there was a surplus to add to 
the building, equipment and main- 
tenance reserve. The problem of 
long-range financing still remains to 
be solved, he said. 

Herbert G. Nilles, of Fargo, North 
Dakota, reporting for the Budget 
Committee, said that budget income 
for the fiscal year ending June 30, 
1955, excluding that of the JouRNAL, 
was $615,901.65, while the estimate 
of income for the fiscal year ending 
June 30, 1956, is $620,000. 

Ashley Sellers, of the District of 
Columbia, Chairman of the Commit- 
tee on Legal Services and Procedure, 
delivered his report. The Committee 
was created last spring to study the 
report of the Hoover Commission 
and the President’s Conference on 
Administrative Procedure and make 
recommendations of the position the 
Association should take on the pro- 
posals of those commissions. Mr. 
Sellers said that a definitive report 
was impossible because of the vol- 
ume of material the Committee must 
study. On his motion, the House 
adopted the following recommenda- 
tions: 


1. That the Special Committee on 
Legal Services and Procedure and its 
program be continued. 

2. That, pending receipt of a fur- 
ther report of the Committee, action 
be deferred on reports submitted by 
other groups within the Association 
concerning the matters which have 
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been assigned to the Special Commit 
tee on Legal Services and Procedure, 
and that copies of any reports or rec 
ommendations of such other groups 
be made available to the Special Com 
mittee. 

Robert M. Benjamin, of New 
York, New York, Chairman of the 
Administrative Law Section, then 
asked the House to approve certain 
changes in the by-laws of the Sec- 
tion. These changes, which were 
approved without debate, increased 
the number of members of the Coun 
cil of the Section from eight to 
twelve, provided that Council mem 
bers shall serve three-year terms in 
stead of four, and clarified the limi- 
tations on re-election of Council 
members who have served for three 
years. 

The House also approved changes 
in the by-laws of the Section of In- 
ternational and Comparative Law 
at the request of Brunson MacChes- 
ney, the Section’s Chairman. These 
changes increased the number of 
members of the Council of the Sec 
tion from eight to twelve and gave 
authority to the Council to act be 
tween meetings of the Section. 

The House then turned to the re 
port of the Committee on American 
Citizenship, delivered by Judge Wal- 
ter M. Bastian, of Washington, D. C. 
Judge Bastian proposed adoption of 
the following resolution, approving 
a resolution introduced in Congress 
by Representative Flood, of Penn 
sylvania, establishing a commission 
to make available information as to 
the basic differences between the 
theories and practices of the Ameri 
can way of life and the theories and 
practices of atheistic Communism: 

Be Ir Resotvep, That the Amcrican 
Bar Association approve the adoption 
in principle of a Joint Resolution in- 
troduced by Congressman Daniel J 
Flood of Pennsylvania, which reads 
as follows: 

H. J. Res. 193 

To provide for a commission to make 
available information as to the basic 
differences between the theories and 
practices of the American way of life 
and the theories and practices of athe- 
istic communism. 

Resolved by the Senate and House of 
Representatives of the United States 
of America in Congress assembled, 
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Establishment of the Commission 
Section ]. (a). There is hereby es- 
tablished a commission to be known 
as the Commission To Make Available 
Information as to the Basic Differ 
ences Between the Theories and Prac 
tices of the American Way of Life 
and the Theories and Practices of 
Atheistic Communism (in this joint 
resolution referred to as the Commis 
sion) . 

(b) The Commission shall be com 
posed of eleven members as follows: 
(1) Two members from the Senate 
of the United States, appointed by 
the President of the Senate; 

(2) Two members from the House 
of Representatives, appointed by the 
Speaker of the House; 

(3) Three members appointed by the 
President from among individuals 
each of whom is a member of the 
Standing Committee on American 
Citizenship of the American Bar As- 
sociation, and who have been nomi- 
nated by the Board of Governors of 
the American Bar Association: 

(4) Three members appointed by the 
President from among individuals 
each of whom is a member of the 
Association of American Colleges o1 
the American Council of Education, 
and who have been nominated by the 
respective governing boards of those 
organizations; and 

(5) One member appointed by the 
President from private life, to be 
Chairman of the Commission. 

(c) Any vacancy in the Commis 
sion shall not affect its powers, but 
shall be filled in the same manner in 
which the original appointment was 
made. 

Duties of the Commission 

Section 2. The Commission— (1) 
shall make a study of the testi- 
mony relating to the theories and prac 
tices of atheistic communism which, 
since the end of World War II, has 
been taken under oath by the Internal 
Security Sub-committee of the Senate 
Judiciary Committee, the House Com 
mittee on Un-American Activities, the 
House Select Committee to conduct 
an Investigation of the Facts, Evidence 
and Circumstances of the Katyn Forest 
Massacre, the House Select Committee 
to Investigate Communist Aggression 
and the Forced Incorporation of the 
Baltic States into the U.S.S.R., and by 
any other standing committee of the 
Senate or House of Representatives, 
and by any agency in the Executive 
Branch of the United States Govern 
ment; and on the basis of its study, 
shall prepare material for a book, in 
corporating only testimony taken un 
der oath by the committees and agen- 
cies referred to above, selections so as 
to give the fullest possible information 


as to the theories and practices of athe 
istic communism; and (2) shall pre 
pare suggested curricula of studies 
suitable for use in the teaching of 
courses in schools, colleges, and univer 
sities, which will make clear the basic 
differences between the theories and 
practices of the American way of life 
and the theories and practices of athe 
istic communism, and for this purpose 
it shall be the duty of the Commission 
to review all pertinent data available 
to it. 
Quorum 

Section 3. Six members of the Com 
mission shall constitute a quorum. 
Compensation of Members of the 

Commission 

Section 4. (a) Members of Con 
gress who are members of the Com 
mission shall serve without compensa 
tion in addition to that received for 
their services as members of Congress; 
but they shall be reimbursed for travel, 
subsistence, and other necessary ex 
penses incurred by them in the per 
formance of the duties vested in the 
Commission. 

(b) The members from private life 
shall each receive $50 per diem when 
engaged in the actual performance of 
duties vested in the Commission, plus 
reimbursement for travel, subsistence 
and other necessary expenses incurred 
by them in the performance of such 
cdluties. 

Staf} of the Commission 

Section 5. The Commission shall 
have power to appoint and fix the 
compensation of such personnel as 
it deems advisable without regard to 
the provisions of the civil-service laws 
and the Classification Act of 1949, as 
amended. 

Expenses of the Commission 

Section 6. There is hereby author 
ized to be appropriated, out of any 
money in the Treasury not otherwis¢ 
appropriated, so much as may be nec 


essary to carry out the provisions 0 
this joint resolution. 
fvailability of Records 
and Data 

Section 7. To the extent necessary 
in order to enable the Commission 
to carry out the purposes of this 
Joint Resolution, the Commission 
shall be permitted to have access to 
the records and data of committees 
and agencies referred to in section 2 

ipplicability of Certain Laws 

Section 8. Service of an individual 
as a member of the Commission o1 
employment of an individual by the 
Commission as an attorney or expert 
in any business or professional field, 
on a part-time or full-time basis, with 
or without compensation, shall not be 
considered as service or employment 
bringing such individual within the 
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provisions of sections 281, 283, 284 
434, or 1914 of title 18 of the United 
States Code, or section 190 of the Re 
vised Statutes, (5 U.S.C. 99). 

Reports 

Section 9. Upon completion of its 
work, but not later than December 
31, 1955, the Commission shall submit 

to the President a report containing 

the text book and curricula of studies 
referred to in section 2. Not later 
than March 1, 1956, the President 
shall submit the Commission’s report 
to the Congress, together with such 
comments and recommendations as he 
deems advisable. 
Termination of Commission 

Section 10. The Commission shall 
cease to exist on the thirtieth day 
following the date on which the Presi 
dent submits the Commission’s report 
to the Congress. 

Judge Bastian declared that the 
establishment of such a Commission 
would be a “great step forward”. 
“In these days when Russia is smiling 
upon us so very kindly, we might 
just as well know what the real facts 
are”, Judge Bastian said. 

The House voted to adopt the 
resolution. 

The Committee on Civil Service 
had recommended approval of cet 
tain portions of the Hoover Com- 
mission’s Report dealing with attor- 
neys in civilian departments and 
agencies of the Government. The 
Board of Governors recommended 
that the Committee’s recommenda 
tions be referred to the Committee 
on Legal Services and Procedure, in 
accordance with the resolution of 
that Committee just adopted by the 
House (supra, page 1069). The 
House voted to refer the recommen 
dations as suggested by the Board. 
Chairman Joseph A. McClain, Jr., 
North Carolina, the 
Chairman of the Civil Service Com 


of Durham, 


mittee, acquiesced in this disposi- 
tion of the Committee's report. 

Martin J. Dinkelspiel, of San Fran 
cisco, California, Chairman of the 
Committee on Scope and Correla 
tion of Work, then moved adoption 
of the following resolution: 


That the name of the present Stand 
ing Committee on Bill of Rights be 
changed to the Standing Committee 
on Constitutional Law, and that its 
jurisdiction be expanded to include 
all questions arising under the Con 





stitution of the United States (includ 
ing the Bill of Rights) not presently 
within the jurisdiction of any other 

Section or Committee of the Associa 

tion; and that the recommendation 

be referred to the Committee on Rules 
and Calendar for implementation. 

Mr. Dinkelspiel reminded the 
members of the House that a similar 
proposal had been made at the 
Midyear Meeting, but had met with 
objection and had been referred back 
to the Committee, which had redraft- 
ed the proposal in view of the objec- 
tions. Urging the House to approve 
the recommendation, he said, “It is 
high time that some part of the Asso 
ciation be designated to study consti 
tutional law questions.” 

The House voted to adopt the re¢ 
ommendation, the effect of which was 
to refer the recommendation to the 
Committee on Rules and Calendar 
for preparation of a suitable amend 
ment to the By-laws of the Associa 
tion. 

Mr. Dinkelspiel also reported 
that his Committee was still study 
ing the question of establishing a 
Section or a committee to handle 
questions of trial practice and pro- 
cedure and that the Committee had 
approved a recommendation of the 
Section of Administrative Law that 
a special committee be established 
to study the impact of atomic attack 
on legal and administrative proces 
ses. 

William S. Burton, of Cleveland, 
Ohio, Chairman of the Committee 
on Aeronautical Law, moved the 
adoption of the following resolu 
tion: 

RESOLVED, That the American Bar 
Association is aware of a present need 
for the revision of many State aero 
nautical statutes and administrative 
regulations so as to recognize and per- 
mit effective utilization of helicopters 
and convertiplanes, and that the 
Standing Committee on Aeronautical 
Law be, and it hereby is, authorized 
to continue to study proposals from 
interested public and private groups 
regarding such statutes and regula 
tions, and submit, for the consider- 
ation of the House of Delegates, 
recommendations regarding same to 
be made available to appropriate gov- 
ernmental and administrative officers 
of the several states and territories 
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Lhe House voted to adopt the 
resolution. 

Stanley B. Balbach, of Urbana, 
Illinois, Chairman of the Junior Bat 
Conference, reported briefly for the 
Conterence. 

The report of the Committee on 
Investigation, Solicitation and Han- 
dling of Personal Injury Cases was 
presented by its Chairman, Paul W. 
Updegraff, of Norman, Oklahoma. 
Mr. Updegraff made a progress re 
port and then moved that the Com- 
mittee be continued; this motion 
was carried without debate. He with- 
drew a second recommendation, that 
the size of the Committee be in- 
creased so as to widen geographical 
representation on the Committee, 
after Secretary Stecher, speaking for 
the Board of Governors, pointed 
out that the same result could be 
achieved by appointment. The com- 
mittee is a Special Committee and all 
members are subject to reappoint 
ment by the new President. 

E. Smythe Gambrell, of Atlanta, 
Georgia, Chairman of the Regional 
Meetings Committee, reported on 
the two successful regional meetings 
in Phoenix, Arizona, last April, and 
in Cincinnati, Ohio, last June. Com 
menting on the value of Regional 
Meetings in increasing membership 
in the Association, he compared the 
membership of the American Bar 
Association with that of the Ameri- 
can Medical Association and other 
professional organizations, showing 
how small a percentage of lawyers 
are members of the Association com- 
pared with the other professions and 
their professional organizations. 

Herbert W. Clark, of San Francis 
co, California, Chairman of the Com- 
mittee To Study Implementing Re 
port of Survey of Bar Examiners and 
Related Subjects, reported on the 
proposed draft of Required Mini- 
mum Standards for Bar Examiners 
prepared by his Committee. In 
brief, the proposed standards would 
require bar examiners to be of out- 
standing professional character and 
courage, not appointed for political 
reasons, and would provide that no 
person directly or indirectly engaged 
in preparing candidates for the Bar 
1955 * Vol 41 1071 
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may be appointed. The report also 
proposes that bar examinations 
should test the applicant’s ability to 
reason logically, make an accurate 
analysis of the problems and dem- 
onstrate a thorough knowledge of 
The 
based 


the fundamentals of the law. 
should not be 
upon local case or statutory law ex- 
cept in subjects of sufficient impor- 


examination 


tance to justify inclusion in the ex- 
amination—community property in 
California, for example. 

He moved the adoption of the 
following: 

Wuereas, The American Bar As- 
sociation’s Standards for the Approval 
of Law Schools of the United States 
have landmarks in 
raising the standards of legal educa- 
tion; and 


proved to be 


Wuereas, The 498-page report of 
the Survey of the Legal Profession, 
entitled “Bar Examinations and Re- 
quirements for Admission to the Bar”, 
demonstrates the need of minimum 
standards for bar examiners and bar 
examinations, and a Special Commit- 
tee has reported thereon and on rec- 
ommended minimum standards for 
such examiners and examinations; 
now therefore be it 

Reso.vep, That the report on Re- 
quired Minimum Standards for Bar 
Examiners and Bar Examinations and 
on Recommended Minimum Stand- 
ards for Bar Examiners and Bar Ex- 
aminations made by the Special Com- 
mittee appointed in September, 1954, 
To Study Implementing Report of 
Survey of Bar Examiners and Related 
Subjects, be and it is now approved 
and adopted by the American Bar 
Association; and 

REsOLveD FurtTHER, That the Sec- 
tion of Legal Education and Admis- 
sions to the Bar be notified of this 
action. 

The Committee 
the following recommendations: 

1. That the final draft of proposed 
Required Minimum Standards for Bar 
Examiners and Bar Examinations, ap- 
pearing on pages 6 to 9, and the Rec 
ommended Minimum Standards for 
Bar Examiners and Bar Examinations 
appearing on pages 10 and 11 of the 
attached report, be approved. 

2. If the House of Delegates adopts 
the attached report of your Special 
Committee, that the life of your Spe- 
cial Committee be continued until 
the end of the next annual meeting 
for the purpose of enabling the Spe- 
cial Committee to devise ways and 
means of having the Required Mini- 


also makes the 
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mum Standards for Bar Examiners 

and Bar Examinations approved and 

adopted by the proper authorities in 
the several states and territories of 
the United States. 

In answer to a question, Mr. Clark 
said that there are presently no sanc- 
tions the Association could apply 
and that the recommendations are 
merely declarations of policy by the 
Association which will have to be 
accepted voluntarily by the states, 
if at all. 

The House then voted to adopt 
the recommendations. 

Justin Miller, Chairman of the 
Committee on Rights of the Mental- 
ly Ill, had recommendations 
from that Committee, one that the 
Committee be abolished and the 
other that a new advisory commit- 
tee be set up to advise the American 
Bar Foundation and other commit- 


two 


tees of the Association and for co- 
operating with the Joint Commission 
on Mental Illness and Health. 

At the suggestion of the Board of 
Governors, the present Committee 


was continued, in spite of its first 
recommendation, to carry out the 
purposes of the Committee’s second 
That 


reads as follows: 


recommendation. recommen- 


dation 


That a new advisory committee on 
the rights of the mentally ill be con- 
stituted for the specific purpose of 
advising with appropriate officers and 
committees of the Association and of 
the American Bar Foundation, and for 
cooperating with the Joint Commis- 
sion on Mental Illness and Health, 
and other agencies which may be set 
up for research projects into the field 
of Mental Illness and Health and for 
other purposes appropriate to research 
and Legislative Drafting Activities 
which may be undertaken by or upon 
the recommendation of the Associa- 
tion or the Bar Foundation. 


Cuthbert S. Baldwin, of New Or- 
leans, Louisiana, reported on the 
Deep South Regional Meeting, set 
for November 27-30, for the States 
of Arkansas, Texas, Oklahoma, Lou- 
isiana, Mississippi, Alabama, Flori- 
da, Georgia and Tennessee. 

The House recessed at 4:45 P.M. 


® A great part of the second session of the House of Delegates was devoted to 


debate on several changes in the Constitution and By-laws of the Association, the 
most important of which enabled the Board of Governors to adopt a new system 
for the election of members. The House also placed the Association on record as 
favoring H.R. 3, which would require Congress, when it legislates in a field in 
which the states have also legislated, to state explicitly if it intends to cover the 


entire field. 





Second Session 


® The House reconvened on Tues- 
day, August 23, at 9:30 a.m., Chair- 
man John D. Randall presiding. 

The House elected Joe C. Barrett 
to the Committee on Scope and Cor- 
relation of Work for a five-year term 
beginning at the adjournment of 
the Annual Meeting. Mr. Barrett 
had been nominated at the First Ses- 
sion of the House. 

The Committee on Legal Assist- 
ance for Servicemen had _ recom- 
mended that the Committee on 
Lawyers in the Armed Forces be 
re-established, or, in the alternative, 
that a Committee on Lawyers in the 


Armed Forces and in the Executive 
Branch of the Government be estab- 
lished. Secretary Stecher (in moving 
adoption of the first alternative in 
the absence of Milton J. Blake, of 
Denver, Colorado, the Committee 
chairman) explained that it was the 
view of the Board of Governors that 
the second recommendation would 
involve a trespass on the jurisdiction 
of the Special Committee on Legal 
Services and Procedure. 

The House voted to adopt the 
first alternative, which reads as fol- 
lows: 


That the Special Committee on 
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Lawyers in the Armed Forces be re- 
established, with the same jurisdiction 
us previously had by such committee 


Hicks Epton, of Wewoka, Okla- 
1oma, Chairman of the Committee 
yn Lawyers’ Indemnity, reported 
that after a year’s work the Commit- 
ee had unanimously agreed that 
this project was not one that could 
be handled by a committee. “We 
felt that the fundamental considera- 
tions involved serious and deep- 
rooted questions of policy” he de- 
clared, ‘‘and after a great deal of 
work, we have failed to come up 
with anything which we consider a 
feasible or practical plan upon the 
American Bar Association level.” 
He recommended that the problem 
be referred to the American Bar 
Foundation for further study and 
that the committee not be reap- 
pointed. In answer to objections by 
Mr. Gossett, of Michigan, it was 
pointed out by the Chair that there 
was no motion for referral to the 
and 
that therefore there would be no re- 
ferral to the Foundation without 
further action by the House. 


Foundation before the House 


Chairman Randall ruled that fail- 
ure to move for continuation of the 
Special Committee would automati- 
cally cause it to expire. 

Former Herbert R. 
O’Conor, Maryland, 
summarized the report of the Com- 
mittee on Communist 


Senator 
of Baltimore, 


Tactics, Strat- 
egy and Objectives of which he is 
the Chairman. On his motion, the 
House voted to continue the Special 
Committee. 

The House then turned to the con- 
sideration of the proposed amend- 
ments to the Constitution and By- 
laws of the Association, presented to 
the House by the Chairman of the 
Committee on Rules and Calendar, 
Charles S$. Rhyne, of Washington, 
D.C. 

The first amendment deleted the 
last sentence of Article IV, Section 
3 of the Constitution (“If an As- 
sembly Delegate shall resign or fail 
to register in attendance by twelve 
o'clock noon on the opening day of 
an annual meeting, the office of such 


delegate shall be declared vacant; 


and the Assembly shall elect a suc 


cessor to serve for the remainder of 
the term’) and substituted the fol- 
lowing: 


If an Assembly Delegate shall resign, 
the office of such delegate shall be 
deemed to be vacant. If an Assembly 
Delegate shall fail to register in at 
tendance before the convening of the 
first session of the Assembly at the 
annual meeting, the office of such dele 
gate shall be deemed to be vacant for 
the particular meeting, and the As 
sembly shall elect an interim successor 
to serve for that particular annual 
meeting; but if such Assembly Dele- 
gate shall fail to register in attendance 
before the convening of the first ses 
sion of the Assembly at the succeeding 
annual meeting, then his office shall 
be declared to be vacant and a suc- 
cessor shall be elected by the Assembly 
to serve for the remainder of 
term. 


such 


In reply to a question posed by 
Mr. Mr. 
Rhyne said that his Committee was 


saldwin, of Louisiana, 


amendment which 


would allow State Delegates to miss 


considering an 


one meeting, but that there had not 
been time to prepare it for presen 
tation at this meeting. 

The House then voted to adopt 
the amendment. 

The second amendment changed 
Article VI, Section 3 of the Con- 
stitution making the Deputy Attor- 
ney General of the United States a 
member of the House of Delegates. 
Mr. Rhyne explained that the At- 
torney General and the Solicitor 
General are presently members of 
the House and since the Deputy At 
torney General is now the second- 
ranking legal officer in the Depart 
ment of Justice, it 
that he 
of the House, especially since the 
Attorney General finds it impossi- 
ble to be 
ings. 

The amendment 
without debate. 

The third amendment, to Arti- 
cle VI, Section 3 of the Constitu- 
tion, was a clarifying amendment, 
designed to make certain that the 
Chairman of the House of Dele- 


was thought 


also should be a member 


present at many meet 


was adopted 


gates is considered a member of the 
House. The House voted to adopt 
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the amendment. 

The next two amendments pro 
vided that, in the event of a vacancy 
in the office of State Delegate, the 
state bar association delegate from 
that state with the greatest length of 
service in the House should act as 
state delegate. There were several 
criticisms of the proposed language 
of these amendments and the matte 


Thurs- 


day so that new language could be 


was finally deferred until 


drafted. (The House adopted a re- 
vised version of this amendment at 


its Third Session. See page 1076, 
infra.) 
The next proposed amendment 


dealt with Article I of the By-laws 
and effected a change in the way 
in which members of the Association 
are elected. The amendment permits 
abolition of the Committees on Ad- 
mission in the several and 
Board of Governors to 
adopt measures to speed up elec 
tion of 


states 
allows the 


new members. The amend- 
ment is as follows: 
(f) Amend Article I of the By-Laws 
by striking out Section | thereof and 
inserting in lieu thereof the following: 
Section 1. Application and Nomi- 
nation for Membership. Any eligible 
person may file with the Secretary of 
the Association an application for 
membership in the Association. The 
application shall contain the follow- 
ing information as to the applicant 
Name, age, residence address, business 
address, firm, if any with which can- 
nected, date of admission to bar, the 
applicant’s certificate that no discipli- 
nary proceedings are pending against 
him and that he has not 
barred or suspended from the practice 


been dis 


of law, or, if he has been so disbarred 
or suspended, the name of the tribu- 
nal so acting, the date of its action, 
and a copy of its judgment or order 
The Board of Governors may require 
the applicant to furnish such other 
information as it determine is 
proper either as a part of the applica- 
tion or in a supplemental paper, and 
may make such other inquiry, which 
inquiry may be made through a state 
Committee on 
other manner, respecting the qualifi- 
cations of the applicant, as the Board 
time to time determine, 
Every application shall be endorsed 
by a Association in 
good standing, who shall certify that 
he is personally acquainted with the 
applicant, believes the statements con- 


may 


Admissions or in any 


may from 


member of the 
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tained in the application to be true, 
the applicant is eligible for member- 
ship in the Association, and that he 
nominates him therefor. Any wilful 
misstatement in the application or in 
paper shall be 
ground for rejecting the application, 
or if the applicant has been elected 
to membership, for his expulsion. Any 
such wilful misstatement by the en- 
dorser shall be cause for the expulsion 
of the endorser from membership in 
the Association. 


any supplemental 


There was considerable debate on 
this proposal, most of the objections 
being directed to the language olf 
the amendment rather than to its 
substance. There was strong objec- 
tion from some members on the last 
amendment. 
Julius Applebaum, of New York, 
declared that “I don’t think that 
there should be in a by-law a state- 


two sentences of the 


ment that if anyone makes a mis- 
statement in an application he will 
be expelled. That should be under- 
stood ... such a statement and such 
a warning, it seems to me, should be 
wholly unnecessary to lawyers of 
standing and should not be in the 
by-laws.” 

Mr. Rhyne replied that the Asso- 
ciation was vesting responsibility in 
the sponsor of a new member. “Tf 
the sponsor knows that there is a 
false statement and he is signing it, 
I think he should be expelled from 
membership.” 

Mr. Applebaum also proposed 
several changes in the language of 
the amendment which were voted 
down by the House. 

Karl C. Williams, of Rockford, 
Illinois, suggested that the amend- 
ment should contain a_ provision 
requiring that candidates for mem- 
bership be notified of the action on 
their applications. 

Secretary Stecher replied that this 
was done at present as a matter of 
course and that such a_ provision 
was unnecessary. 

Mr. Williams’ motion to add such 
a requirement to the amended sec- 
tion of the By-laws was ruled out 
of order because that section deals 
only with nomination and not with 
any final action on a membership 
application. 

The House then voted to adopt 
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the amendment as submitted by the 
Committee. 

The next amendment, the effect 
of which was to make the Commit- 
tee on Regional Meetings a stand- 
ing committee, was adopted with- 
out debate. The amendment reads 


as follows: 


Amend Article X, Section 7, of the 
By-Laws by inserting a new paragraph 
(w) as follows: 

(w) Committee on Regional Meet- 
ings. (1) This Committee subject to 
the provisions of Article V of the 
Constitution, shall have jurisdiction 
of Regional Meetings and shall pro 
mote and direct such meetings in such 
a way, and at such times and places 
and in such regions as will strengthen 
the program of the Association and 
bring it within reach of the profession 
in all parts of the country so as to 
encourage a more widespread partici 
pation in the Association’s activities. 

and by relettering paragraphs (w) 
to (bb) as (x) to (cc) respectively 
The next amendment, which was 

also adopted without debate, rein- 
serted in the By-laws a_ provision 
relating to joint dues with state and 
local associations which was delet- 
ed several years ago. The provision 
was reinserted because of discussions 
with some state and local associa- 
tions which indicate that it may be 
possible to work out some agree- 
ment on joint dues. The amend- 
ment is as follows: 


Amend Article II of the By-laws by 
inserting after present Section 3 there- 
of a new section 4 to read as follows: 

Section 4. Joint Dues. In case any 
state or local bar association § shall 
propose the establishment of a system 
of joint dues between itself and the 
American Bar Association, under 
which all of its members become mem 
bers of the American Bar Association, 
as well as of such state or local bar 
association, or under which any of its 
memLers under the age of thirty-six 


(36) years of age 


ge become members 


of the American Bar Association as 
well of such state or local bar associa 
tion, the Board of Governors shall 
have the power, subject to the ap 
proval of the House of Delegates, to 
agree upon, establish and put in force 
such a system of joint dues, applicable 
to the members of both Associations, 
or to the members of both Associations 
under the age of thirty-six (36) years 
as the case may be, determine the 
total amount of such joint dues, fix 


the division of the same between the 
two associations, and determine the 


method of billing and_ collection 


therefor. 

The next amendment to the By 
laws was proposed by Charles P. 
Curtis, of Boston, Massachusetts, 
Lloyd K. Garrison, of New York, 
Willard B. Luther, of Cambridge, 
William Minot, of 
Boston, Massachusetts; Endicott Pea 


Massachusetts; 


body, of Boston, Massachusetts, and 
Howard S. Whiteside, of Boston, 
Massachusetts. It proposed to amend 
the old Article II, Section 4, by add 
ing at the end of that section the 
following: “Such application shall 
not inquire as to the race or color 
of applicants, nor shall photographs 
of applicants be required.” 

Charles W. Pettengill, of Green 
wich, Connecticut, moved that the 
amendment be adopted. 

Mr. Rhyne pointed out that the 
proposed amendment was to the old 
Section 4 of Article II, and that that 
section had just been deleted by 
the House in adopting the amend 
ment relating to joint dues, which 
was cast in the form of a substitu 
tion for the old Section 4. 

The House then 
adopt the proposed amendment. 

The next proposal to amend the 


voted not to 


sy-laws would have made it pos: 
sible for the Board of Governors 
to elect a non-lawyer as Executive 
Director of the Association. The 
present provisions require the Ex- 
ecutive Director to be a member ol 
the Association. 

Secretary Stecher said that the 
purpose of the amendment was to 
free the hands of the Board in case 
it should desire to elect a non-mem 
ber as Executive It was 
not proposed that a non-member 
would necessarily be hired. 

On motion of Blakey Helm, ol 
Kentucky, the matter was passed un 
til Thursday morning. (The House 


Director. 


rejected this proposal at its third 
session. Infra, page 1078) 

The last amendment provided for 
an increase in the number of mem- 
bers of the Committee on 
sional Ethics and Grievances. The 
work load of this Committee has in 


Profes- 
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creased greatly during the past 
months and it was decided that the 
additional member was necessary to 
handle it. The Committee will now 
have eight The House 
voted to adopt the amendment aft 
er a brief debate. 

Morris B. Mitchell, of Minneap 
Minnesota, Chairman of the 
Committee on Judicial 
renure and Compensation, made a 


report that 


members. 


olis, 


Selection, 


included the current 
status of the American Bar Associa 
tion plan for judicial selection 
and the recent pay increase of fed- 
eral judges. One of the “by-prod- 
ucts” of the latter, Mr. Mitchell 
said, was a substantial increase in 
the salaries of state judges in sev- 
enteen states. 

He proposed the following reso 
lution: 

REsoLvep, That the American Bat 
\ssociation approves S. 2359 of the 
84th Congress, introduced by Senator 
Watkins, of Utah, providing for the 
designation by the President of Chief 
Judges of the Judicial Circuits of the 
United States 
In support of the resolution, Mr 

Mitchell said that at present Chief 
Judges of the Circuits are chosen by 
seniority. The new Federal Rules 
have added greatly to the adminis 
trative work of the courts and these 
duties are sometimes quite burden 
some to the senior judges, many of 
whom are well advanced in years 
“Tt was felt that the administration 
of justice in these courts would be 
improved if the Chief Judge were 
appointed by the President so that 
the members of the court best fit 
ted to handle administrative work 
would be designated.” 
Ben R. Miller, ol 
Louisiana, objected to the resolu- 
tion. He declared that the subject 
matter should be considered by the 


saton Rouge, 


Committee on the Federal Judiciary 
and that, in any event, the propos 
threat ol 


al was a executive en- 


croachment on the judiciary. “It 
seems to me that this can be used 
as a reward or it can be_ used 
as a punishment by the executive 
branch”, he declared. He suggested 
that the designation of chief judge 


ships might properly be vested some 


where in the judiciary 
Whitney North 
Seymour, of New York, New York, 
the House voted to defer action on 


On motion ol 


the resolution until the February 
meeting so that it could have the 
views of the Committee on Federal 
Judiciary. 

William Martin, of Bir- 


mingham, Alabama, was then called 


Logan 


upon for his two reports, as Chait 
man of the Committee on Income 
Tax—Submission of Amendment 
and as Chairman of the Committee 
on Jurisprudence and Law Reform. 
Mr. Martin asked that they be taken 
up out of order and thereupon re- 
ported for the Committee on Income 
Tax—Submission of Amendment. 
He moved that the Committee be 
continued and the House adopted 
this motion. 
Mr. Martin 


Chairman of the 


then reported as 
Committee on 
Jurisprudence and Law Reform. He 


proposed the following resolution: 


Resotvep, That the American Bar 
\ssociation favors the enactment into 
law of H.R. 3, 84th Congress, First 
Session, entitled “A Bill To Establish 
Rules of Interpretation Governing 
Questions of the Effect of Acts of Con- 
gress on State Laws”, and authorizes 
and directs the Standing Committee 
on Jurisprudence and Law Reform 
to advocate by all appropriate means 
its passage by the Congress of the 
United States. 


Mr. Martin said that the purpose 
of the act was to require the Con- 
gress, when it legislates in a field in 
which the states have also legislat- 
ed, to state so explicitly if it intends 
to cover the entire field and not 
leave the construction of the effect 
of the federal on the state acts to 
implication. 

The resolution was adopted with- 
out debate. 

Mr. Martin then proposed the fol- 
lowing resolution 


Resotvep, That Resolution No. 
11, submitted to the Assembly and 
the House of Delegates at the 1953 
Annual Meeting and referred to the 
Standing Committee on _ Jurispru- 


dence and Law Reform for study and 
report, and recommitted on February 
21, 1955, be re-referred to the Com- 
and that House Joint Reso 


mittee 
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lutions 200 and 201, 84th Congress, 
Ist Session, identical resolutions by 
Hon. Chauncey W. Reed (R) of 
Illinois and Hon. Francis E. Walter 
(D) of Pennsylvania, intended as a 
joint introduction proposing an 
amendment to Article V_ of the 
United States Constitution to pro 
vide supplemental procedure for the 
proposal of amendments to the 
Constitution by the states, be contin 
ued in the Standing Committee on 
Jurisprudence and Law Reform for 
further study. 


The House adopted the resolu 
tion, as amended by the Chairman 
of the Committee to provide for re- 
referral to the Committee for furth 
er study. 

Secretary Stecher, speaking in the 
absence of Judge Paul W. Alexan 
der, of Toledo, Ohio, Chairman of 
the Committee on Divorce, Mar 
Family Courts, 
moved the adoption of the follow 
ing: 


riage Laws and 


That the committee be continued; 
provided, that if and when a Section 
of Family Law is established, the com 
mittee be discharged. 

The resolution was adopted. 

Whitney North Seymour, of New 
York, New York, Chairman of the 
Committee on Individual Rights as 
\ffected by National Security, gave 
a brief oral report for that Com 
mittee. He recalled that the Com 
mittee had prepared certain recom 
mendations for a code of fair 
procedure in congressional investiga- 
tions, approved by the House of 
Delegates at the 1954 Annual Meet- 
ing. Neither House of Congress has 
adopted such a code, Mr. Seymour 
said, but the House of Representa 
tives has adopted some minimum 
rules and various congressional com- 
mittees have adopted rules so that 
some progress has been made. 

On his 
was continued. 

Albert B. Houghton, of Milwau 
kee, Wisconsin, 
Committee on 


motion, the Committee 


Chairman of the 
Traffic Court Pro- 
gram, reported that four regional 
traffic court conferences had been 
held during the past year. The con- 
ferences are attended by 
traffic court judges, clerks and other 
court attachés. Four regional con 


usually 
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ferences are scheduled tor the com- 
ing year, Mr. Houghton said, and 
conferences have also been set for 
twenty-six cities. Mr. Houghton also 
said that the Gommittee has co- 
operation from many different or- 
ganizations. The Association’s budg- 
et gives the Committee $14,000, but 
it receives more than three times 
that amount from other sources. He 
announced receipt of a_ telegram 
addressed to the President of the 
Association from the President of 
the Automotive Safety Foundation, 
as follows: 

The 200th anniversary of John 
Marshall’s birth which you celebrate 
today is a fitting occasion to con- 
gratulate the American Bar Asso- 
ciation on the splendid progress it 
has made in improving the admin- 
istration of justice in traffic courts. 
For many millions of citizens each 
year, traffic courts provide the only 
opportunity for personal contact 
with the American judiciary system 
as symbolized by Justice Marshall. 
In recognition of the fine work al- 
ready accomplished by the Association 
and in response to your request for 
additional funds for the expanded 
program, the automobile manufac- 
turing industry has made available 
to us $100,000 earmarked as a sup- 
plementary grant. We hope that 
through films and other material 
that it will provide, it will enable 
the members of your Association to 
greatly enlarge the scope and effec- 
tiveness of their efforts in this impor- 
tant field. 

This sum will be used to produce 
films demonstrating what can be 
done in the program for improving 
the administration of justice. 

On Mr. Houghton’s motion, the 
House voted to continue the Com- 
mittee. 

The House then heard a state 
ment from J. Vaughan Garey, Chair- 
man of the Executive Committee of 
the John Marshall 
Ceremonies. Mr. Garey said: “I 


Bicentennial 


want personally to thank the Presi- 
dent of the American Bar Associa- 
tion, Mr. Loyd Wright, and the 
Chairman of the House of Delegates, 
Mr. John Randall, for the very 
excellent service that they have given 
on the Federal Commission for the 
Celebration of the 200th Anniver- 
sary of the Birth of John Marshall. 
I might say that had it not been 
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for their activities on the Commit- 
tee, frankly I think we would have 
had a very poor celebration through- 
out the United States.” 

The report of the Committee on 
Legal Aid Work was presented by 
its chairman, William H. Avery, ar. 
of Chicago, Illinois. Mr. Avery said 
that there had been an increase of 
seventeen in the number of legal 
aid offices during the past year, mak- 
ing a total of 162 cities which have 
legal aid offices, and that there are 
seventy-two more cities which have 
voluntary committees of lawyers do- 
ing what amounts to legal aid work. 
There are, however, Mr. Avery con- 
tinued, about fifty cities in the coun- 
ties of over 100,000 that do not have 





legal aid ofhces. He concluded by 
saying, “We do not ask any action 
in the House of Delegates as such, 
but I do ask each one of you indi- 
vidually to realize what is being ac- 
complished in this country through 
the medium of legal aid, the fact 
that through the medium of legal 
aid, we achieve equal justice for all, 
and unless we do provide legal as- 
sistance for those who cannot aflord 
to pay for it, we are not doing our 
job in carrying out our professional 
responsibilities as lawyers.” 

On motion of Secretary Stecher, 
the House voted to continue the 
Special Committee on Professional 
Relations, and then recessed at 
12:00 M. 


® Debate during the third session centered around two proposals: the first was an 
amendment to the Association’s By-laws deleting the requirement that the Execu- 
tive Director of the Association be a member, which was finally decisively de- 
feated. The second matter debated at length was a proposal to obtain a statute 
restoring the right to jury trial in land-condemnation cases which was curtailed by 
Rule 71-A of the Federal Rules of Civil Procedure. The subject, which has pro- 
voked much debate in previous meetings of the House, was finally deferred until 


the February meeting. 





Third Session 


The House convened for its third 
session on Thursday morning, Au- 
gust 24, at 9:30, with Chairman Ran- 
dall presiding. 

The first order of business at this 
session was the consideration of one 
of the amendments to the Consti- 
tution of the Association which had 
been postponed at the second ses 
sion so that new language could be 
drafted to meet some of the objec- 
tions raised from the floor. 

Mr. Rhyne, speaking for the Com- 
mittee on Rules and Calendar, pro 
posed the adoption of the follow 
ing: 

Amend lines 32 through 52 and the 
first three words of line 53 of Section 
5, Article VI, of the Constitution, to 
read as follows: 

If a state delegate shall fail to regis- 
ter at any meeting of the House of 
Delegates by 5:00 p.m. on the opening 
day thereof, the office of such state 
delegate shall be deemed to be vacant 


during that particular meeting, and 
the state bar association delegate from 
that state with the greatest length of 
continuous service in the House of 
ciation (or if there be two or more 
Delegates of the American Bar Asso- 
present with equal length of service, 
one of them selected by lot by the 
Chairman of the House of Delegates) 
shall serve as interim successor for 
that particular meeting; but if such 
state delegate shall fail to register by 
5:00 p.m. on the opening day of the 
next session of the House of Delegates, 
then his office shall be declared vacant. 
In case there shall exist any vacancy 
in the office of state delegate, other 
than an interim vacancy for one par 
ticular meeting, the state bar associa- 
tion delegate from that state with the 
greatest length of continuous service 
in the House of Delegates of the 
American Bar Association (or if there 
be two or more present with equal 
length of service, one of them selected 
by lot by the Chairman of the House 
of Delegates) shall serve as state dele- 
gate from that state for the unexpired 
term, if one year or less, or, if for 
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more than one year, until the vacancy 
shall be filled by nomination and elec- 
tion as hereinabove provided; and the 
said Chairman, immediately upon 
learning of any such vacancy, shall be 
charged with the duty of carrying this 
provision into effect. 

In reply to a question of Mr. 
Helm, of Kentucky, Mr. Rhyne said 
that the amendment would not per- 
mit a non-member of the American 
Bar Association to become state dele- 
gate, since he would have to be a 
member of the Association before 
he could become a state bar asso- 
ciation delegate. He also explained 
that a bar association delegate act- 
ing as state delegate would have but 
one vote. 

Chairman Randall added that, if 
it so desired, the state association 
could designate“an alternate to serve 
as its delegate when the senior as- 
sociation delegate was acting as state 
delegate. 

Albert E. Jenner, Jr., 
Illinois, moved to strike the words 


ol Chicago, 


“immediately upon learning of any 
such vacancy” from the last sentence 
of the proposed amendment. He de 
clared that there was no way of 
knowing when the Chairman “for 
the first time” learns of such a va 
cancy. 

The House voted on Mr. Jenner's 
motion and it was defeated. 

Thomas B. Gay, of Richmond, 
Virginia, raised the question what 
was meant by “state bar association 
delegate”. He pointed out that some 
states have two associations—an in 
tegrated Bar and a voluntary asso 
ciation, both of which have repre 
sentatives in the House of Dele 
gates. 

He proposed to change the lan 
guage of the amendment, but with 
drew his change when Secretary 
Stecher pointed out that Article I, 
Section 6 provides that the term 
“state bar association” includes the 
Bar of the state, whether integrated 
or voluntary. 

The House then voted to adopt 
the amendment to the Association's 
Constitution. 

Albert MacC. Barnes, of New 
York, New York, then reported for 
the Committee on Customs Law, of 


which he is the Chairman. Mr. 
Barnes’ first resolution dealt with a 
change in the Anti-dumping Act of 
1921, now 19 U.S.C. §160. At pres- 
ent, the Secretary of the Treasury 
makes a determination whether mer 
chandise of foreign origin is being 
sold in the United States at less 
than its fair value, transmits his find- 
ings to the Tariff Commission, and 
the Tariff Commission then deter- 
mines whether an American indus- 
try is injured by the dumping of 
the foreign merchandise. There is 
no provision for a hearing by the 
Secretary of the Treasury before he 
makes his nonreviewable findings on 
the case, and there is likewise no 
provision for a hearing by the Ta 
iff Commission (though a hearing 
is accorded in practice) when it de- 
termines whether an American in- 
dustry is or may be injured by this 
flow of imports at below fair value. 
No right of appeal is given from 
the Commission's ruling. Mr. Barnes 
declared that these matters were 
now “decided by unregulated, un 
controlled administrative discretion 
within the terms of a very broad 
statute”. 

Ihe following proposals, moved 
by Mr. 


remedy this situation: 


Jarnes, were designed to 


1. Resotvep, That this committee 
be authorized to present to the Treas- 
ury Department, and to the appropri- 
ate committees of the Congress, on 
behalf of the American Bar Associa 
tion, the following amendment to 
Title 19, U.S.C.A. Section 160 (a), as 
amended, by adding at the end thereof 
the following: 

“Provided, that in the course of any 
investigation or inquiry by the Secre 
Treasury or the Tariff 
Commission hereunder, and prior to 


tary of the 
inv determination by either, public 
hearings shall be held preceded by 
adequate public notice, at which all 
parties interested shall be given rea- 
sonable opportunity to be present, to 
produce evidence and be heard.” 

2. Resotvep, That this committee 
be authorized to present to the Treas 
ury Department, and to the appropri 
ate committees of the Congress, on 
behalf of the American Bar Associa 
tion, the following amendment to 
Title 19, U.S.C.A. Section 160 (a), as 
amended, by adding at the end thereof 
the following: 
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‘Provided, that any decision, finding 
or determination by the Tariff Com- 
mission shall be subject to review on 
the facts and the law by direct appeal 
from the Commission’s finding, deter- 
mination or decision, in the same 
manner as appeals from findings of 
the Tariff Commission under Section 
337 of the Tariff Act of 1930.” 

3. Resotvep, That this committee 

be authorized to present to the Ways 
and Means Committee of the House 
of Representatives and to the Finance 
Committee of the Senate on behalf 
of the American Bar Association, the 
following amendment to H.R. 6040 
or to other legislation having the same 
purpose: 
“Section 5. All acts, findings, esti- 
mates, determinations and the deci- 
sions of any customs administrative 
officer or tribunal acting under the 
provisions of this act, or under the 
provisions of the Customs Simplifica- 
tion Act of 1953, or the Customs Sim- 
plification Act of 1954, shall be sub- 
ject to complete judicial review by 
the United States Customs Court in 
the manner provided by existing 
laws.” 


The House voted to adopt the 
resolution. 
Mr. Barnes’ fourth resolution was 


as follows: 


Resotvep, That this committee 
be authorized to present to the Ways 
and Means Committee of the House 
of Representatives and to the Finance 
Committee of the Senate on behalf 
of the American Bar Association, the 
following amendment to H.R. 6040 
or to other legislation having the same 
purpose: 

“Section 5(a). In any appraisement 
made under this act or under the Cus 
toms Simplification Act of 1953 or 
under the Customs Simplification Act 
of 1954, the appraiser or one acting 
in his place and stead, shall state on 
the face of his official return to the 
Collector, the basis of his appraisal.” 


Mr. Barnes explained that H.R. 
6040 seeks to change the dutiable 
basis for valuation of merchandise 
that has been in effect since 1890. 
The bill would vest in an adminis- 
trative officer the power to take any 
one of four schemes of valuation 
without informing the importer or 
anyone else of the basis of his de- 
termination. “It is equivalent to a 
lax man coming around to you and 
giving you an additional tax bill, 
and when you ask him ‘What is this 
for?’ he says, ‘I won't tell you.’ ”, Mr. 
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Barnes explained. [The Committee's 
proposal seeks to prevent any such 
secret valuations. 

The House voted to adopt the 
resolution. 

Mr. Barnes then moved the adop- 
tion of his fifth resolution, which 
reads as follows: 

5. Resotvep, That the bill, H.R. 
5550, authorizing the President to ac- 
cept membership in the Organization 
for Trade Co-operation is hereby dis- 
approved on the grounds (a) that the 
Reciprocal Trade Agreements Act of 
1934 (Tariff Act of 1930, Section 35) 
confers no such power on the Presi 
dent, and (b) that neither the Presi- 
dent, nor Congress has the legal au- 
thority under the Constitution, to 
delegate the regulation of our com- 
merce with foreign nations to a for- 
eign controlled group, and the Com- 
mittee on Customs Law is hereby 
authorized on behalf of the American 
Bar Association to present these views 
to the Congress, and that the Presi- 
dent of the American Bar Association 
be authorized to select a representa- 
tive or representatives to appear be- 
fore the proper Congressional com- 
mittees, 


The purpose of this resolution, 
Mr. Barnes explained, was to put 
the House on record against H.R. 
5550. This bill, he said, was an ef- 
fort to revive a form of Interna- 
tional Trade Organization, which 
the House of Delegates disapproved 
in 1950 when that proposal was be- 
fore the Congress, and involved an 
unconstitutional delegation of con- 
trol of the nation’s fiscal policy by 
the Congress to an_ international 
body of thirty-four countries. 

Mr. Seymour, of New York, moved 
that the resolution be referred to the 
Section of International and Com- 
parative Law. “It is obvious that 
this involves matters going beyond 
any technical questions of customs 
law”, he said. “I should think that 
all of us in the House would be ad- 
vantaged by having this matter con- 
sidered by one of the Sections of the 
Association. It seems to me it 
involves questions too large to deal 
with so summarily.” 

Secretary Stecher announced that 
the Board of Governors had recom- 
mended that the resolution be adopt- 
ed in view of the previous position 
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of the Association on the ITO. 

Mr. Barnes, speaking in opposi- 
tion to Mr. Seymour’s motion to 
defer action, said that the matter 
would be before Congress when it 
reconvenes in January. Waiting un- 
til the next meeting of the Associa- 
tion, he declared “will render what 
the Section does or puts forth too 
late for herpicide or any other cide.” 

The House rejected Mr. Seymour's 
motion to defer and then adopted 
the Committee’s resolution. 

Roy E. Willy, of Sioux Falls, South 
Dakota, reported on the results of 
the election for Assembly Delegates. 
The following were elected for three- 
year terms beginning at the adjourn- 
ment of the 1955 Annual Meeting: 
Walter P. Armstrong, Jr., Mem- 
phis, Tennessee; Charles H. Burton, 
Washington, D. C.; Martin J. Din- 
kelspiel, San Francisco, California; 
C. Baxter Jones, Jr., Atlanta, Geor- 
gia, and Hatton W. Sumners, Dallas, 
Texas. 

Then the House turned to con- 
sideration of the amendment to the 
By-laws of the Association which 
would have made it possible for 
Executive Di- 
rector of the Association. President 
Loyd Wright said that he had talked 
with heads of departments at the 
\ssociation Headquarters and they 
had agreed what was needed most 


a tlayman to be 


for the position was a business man- 
ager. Mr. Wright emphasized that 
in submitting the proposal, the Ad- 
ministration Committee had done so 
only because the matter had to be 
acted upon promptly or be carried 
over for another year. “Obviously, 
if the Administration Committee 
can find a lawyer who is a business- 
man, who could afford to work for 
what we can afford to pay, we would 
naturally pick a lawyer. On the oth- 
er hand, the quantity of work is 
getting so heavy that we must 
have someone whose primary pur- 
pose is to be a business manage 
and who qualifies as a businessman. 
There is no particular reason for 
the proposal except that if occa- 
sion requires, we Can appoint a man 
best equipped to fill the position.” 

Edwin M. Otterbourg, of New 





York, New York, speaking against 
the proposal, declared that it was 
“shocking and impossible to believe 
that our able administrators cannot 
find in the United States of America 
a vigorous, able member of the Bar 
perfectly willing to enter into this 
position and competent to render 
the services required as a lawye1 
and as a businessman.” 

In reply, Thomas M. Burgess, of 
Colorado Springs, Colorado, de- 
clared that “this proposal is not one 
which makes it mandatory that we 
go outside the Association to pick 
an administrator of the American 
sar Association, but why tie the 
hands of the Administration Com- 
mittee? Why tie the hands of the 
Board of Governors in the selection 
of a good businessman to run the 
big business of the American Bat 
Association?” 

Richard P. Tinkham, olf 
mond, Indiana, declared the “Exec 
utive Director, coming in contact 
with lawyers all over the country, 
must be a lawyer because he has to 
think and act like a lawyer, and it 
would certainly be very embarrass- 


Ham 


ing . .. to have a businessman in 
that position.” 

Ross L. Malone, of Roswell, New 
Mexico, said, “It seems to me that 
it should be an absolute require- 
ment that the Executive Director 
be a member of our profession. This 
is a professional organization. We 
stand before the country as the rep- 
resentatives of the legal profession 

I think the Association would 
be handicapped in its relationships 
with state and local bar associa- 
tions, if our chief administrator were 
not a member of our profession.” 

Ben R. Miller, of Baton Rouge, 
Louisiana, said that ‘in the absence 
of some flexibility, the office, as I 
understand it, would have to remain 
vacant or else some incompe- 
tent man selected or some man be 
selected on short notice and with- 
out thorough investigation.” 

Harold J]. 
York, New York, argued that a law- 


Gallagher, of New 
yer should the position. 
“That job should become the most 
important job in the legal profes 


occupy 
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sion. That is what we should aspire 
to. It is not an administrative job 
in the sense that the top executive 
director should be a layman.” 

The House then voted down the 
proposed amendment to the By 
Laws, leaving in effect the require- 
ment that the Executive Director be 
i member of the Association. A ris 
ing vote was taken and only thirty 
one members voted in favor of the 
proposal. 

The House then watched the 
American Bar As- 
movie, Dedication to 


Justice, a film planned by the Pub 


showing of the 


sociation’s 


lic Relations Committee. The film 
is available for distribution to state 
and local bar associations and to lay 
audiences. 

Archibald M. “Mull, Jr., of Sacra- 
mento, California, Chairman of the 
Membership Committee, delivered 
his report to the House. He an 
nounced that as of August 24, in 
cluding pending applications, Asso 
ciation membership stood at 58,002. 
During the fiscal year ending June 
0, 1955, 6431 applications had been 
received, the highest number in the 
\ssociation’s history. Since July 1, 
1954, to the date of the Annual 
Meeting, 7700 applications had been 
received. Mr. Mull gave credit for 
this successful effort to many groups 
and individuals, some of whom he 
mentioned by name. 

Secretary Stecher, speaking on be 
half of the Board of Governors, then 
placed before the House the ques- 
tion of the Association’s stand on 
the inclusion of lawyers in the So- 
cial Security System. In February, 
the House voted in favor of a vol 
untary plan of social security for 
lawyers. Since that action was taken, 
the House of Representatives passed 
a bill providing for compulsory cov 
erage. That bill is now pending in 
the Senate. Mr. Stecher said that 
the question is this: “Are we to op 
pose the bill which calls for com- 
pulsory coverage and run the risk 
of getting no coverage at all?’ Mr. 
Stecher said that the Board of Gov 
ernors had adopted the following 
policy: 


1. A motion was adopted that the 


incoming President, or a representa 
tive of the Association designated 
by him, be authorized to appear 
before the appropriate committees 
of Congress and present the position 
of the Association on the subject of 
social security coverage for lawyers. 

2. A further motion was adopted 
that the state bar association dele 
gates in the House of Delegates be 
requested to urge their respective 
associations to poll their members 
as soon as possible on the question 
whether, if voluntary coverage un 
der the Social Security Act cannot be 
obtained, they favor compulsory 
coverage or no coverage 

Mr. Stecher moved that the House 
approve the actions of the Board. 

In reply to 
Charles W. 


wich, Connecticut, Chairman Ran 


a question put by 
Pettengill, of Green 
dall said that no expense to the As 
sociation would be involved in the 
proposed poll. 

Earl F. Morris, of Columbus, Ohio, 
proposed to add the words “and 
that the National Conference of Bar 
Presidents be requested to collate 
the results of such polls and further 
to report to the Board of Governors 
before Congress convenes in 
ary, 1956”. 

Cecil W. Burney, of Corpus Chris 
National 
Conference of Bar Presidents would 


Janu 


ti, Lexas, said that the 


be glad to collate the results of the 
polls. It would be a volunteer proj 
ect by the members of the Execu 
tive Council of the Conference. 

Mr. Stecher said that he thought 
that Mr 


proper. 


Morris’ amendment was 


The House voted to approve the 
recommendations of the Board of 
Governors as amended at Mr. Mor 
ris’ suggestion. 
ot the 
Steche1 


Concluding the report 


Board of Governors, Mr. 
called the attention of the mem 
bers of the House to the Board’s de 
cision that a plan for a system ol 
voluntary specialization of legal 
practice was not feasible. 

The Board has set future Annual 
Meetings for Dallas, Texas, in 1956, 
New York and 


in 1957, Los Angeles, California, in 


London, England, 
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1959. 


Washington, LD. ¢ in 


Mr. Stecher also called attention 
to the Rules of Procedure adopted 
by the Board for consideration of 
complaints against members of the 
Association. 

The House voted to approve the 
report ol the Board. 

Thomas N. 
the Committee on Retirement Bene 


Parleau, speaking for 


fits, reported the latest information 
on the congressional progress on the 
Jenkins-Keogh Bill, H.R. 10, which 
would allow self-employed persons 
to set aside a portion of their in 
come tax free as a retirement fund. 
Mr. Tarleau said that the House 
Ways and Means Committee had 
adopted the provisions of H.R. 10 
by a vote of 14 to 8, and would in 
clude them in its tax bill to be ol 
fered during the second session ol 
the 84th 
have been made, one cutting the 


Congress. Some changes 


amount of tax-free income that 
could be set aside from $7500 to 
$5000 annually and the total amount 
from $150,000 to $100,000. 

On Mi: 


House voted to continue the Special 


larleau’s motion, the 
Committee on Retirement Benefits. 

[he report of the Special Com 
mittee on Amendment of Rule 71-A 
of Federal Rules of Civil Procedure 
was given by the Committee Chan 
man, John C. Satterfield, of Jack 
son, Mississippi. Mr. Satterfield’s re 
port called fon continuation ol the 
Committee and for a continuation 
of its right to appear before the 
Congress to urge amendment ol 
Rule 71-A so as to restore the right 
to a jury trial in land condemna 
tion cases 

Bills had been introduced in the 
Congress to accomplish this, Mr. Sat 
terfield said, and he expected some 
action when Congress reconvenes. 

Robert T. Barton, Jr., of Rich 
mond, Virginia, moved that the 
question of continuing the Commit- 
tee’s authority to appear before Con 
gress be deferred until the Febru 
ary meeting of the House. 

The House voted to continue the 
Committee and then proceeded to 
debate the question of its authority 
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to appear before Congress. 

Mr. Barton’s motion was that the 
House go on record as being op- 
Congress’ making or 
amending Federal Rules of Proce- 
dure. 

Mr. Barton argued that the Asso- 
ciation had fought hard to give the 


posed to 


courts rule-making powers, and it 
was here proposed to surrender that 
power to Congress. “If the Supreme 
Court has promulgated a rule, why 
should anybody who doesn’t like it 
run to Congress and have the rule 
amended by Congress?”’ he asked. 
Passage of the bills would make it 
possible for the Government to de- 
mand a jury trial, perhaps several 
hundred miles away, creating a hard- 
ship for the owner of the land. “I 
think the simplest and easiest way 
to handle these matters for the great 
mass of the people is to have com- 
missioners act, except where the 
judge feels a jury should be sum- 
moned”, Mr. Barton declared. 
Replying to Mr. Barton, Mr. Sat- 
terfield said that had 
debated the question on three pre- 
vious 


the House 


occasions and on each occa- 
sion had voted in favor of the Com- 
mittee’s present recommendation. 
Osmer C. Fitts, of Brattleboro, 
Vermont, moved that the question 
be referred to 
Jurisprudence 


the Committee on 
and Law Reform. 
This motion was lost for want of a 
second. 

Franklin Riter, of Salt Lake City, 
Utah, agreed with Mr. Barton. “I 
do not believe that legislative action 
is appropriate” he said. “If this rule 
is working hardship, why not ap- 
peal to the body that created it, the 
Supreme Court?” 

Walter P. Armstrong, Jr., of Ten- 
nessee, moved that the matter be 
deferred to the Midyear Meeting of 
the House. 

Mr. Satterfield immediately moved 
to table Mr. Armstrong’s motion. 
The motion to table was lost. 

James L. Shepherd, Jr., of Hous- 
ton, Texas, speaking in support of 
the motion to defer action, said that 
“If we do decide to 
selves, it ought to be after the most 
careful think it 


reverse oOur- 


consideration. I 
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would be a great loss of prestige to 
this Association if we take action 
here today when obviously the ma- 
terial is not before the members.” 

Hatton W. Sumners, of Dallas, 
Texas, declared that the present 
Rules of Civil Procedure were 
“largely formulated by the Ameri- 
can Bar Association . . . it is a pretty 
serious matter when you begin to 
tinker with the thing you did your- 
selves. i...” 

Mr. Satterfield said that his Com- 
mittee had requested a hearing on 
the subject in Congress and had 
been promised one early in Janu- 
ary. Deferring the matter might put 
the Committee in an embarrassing 
it seems to me that 
it would be better to vote upon the 


position. 


merits of this motion at this time 
rather than to put the House in 
the position of having obtained the 
introduction of a bill at its own re- 
quest, called for a hearing thereon, 
and then have the Committee un- 
able to express the sentiment of this 
House to the Congress upon bills 
which were introduced at its own 
request.” 

The matter was then put to a 
vote and Mr. Armstrong’s motion 
to defer action carried. 

The report of the Section of Anti- 
trust Law was given by William 
Simon, of Washington, D. C., the 
Section’s Chairman. Mr. Simon pro- 
posed the following: 

Resotvep, That the American Bar 
Association commends the report of 
the Attorney General's Committee To 
Study the Antitrust Laws for its highly 
objective, thoroughly able, and ex- 
ceedingly comprehensive analysis of 
the antitrust laws, interpretation, de- 
cision and policy, and evaluation of 
their over-all operations, and endorses 
the substance, although not necessarily 
in all instances the precise form of 
expression of the views, conclusions 
and recommendations of the Commit 
tee as set forth in that report. 
Benjamin Wham, of Chicago, II- 

linois, spoke in opposition to the 
Section’s recommendation. He said 
that the House does not ordinarily 
endorse or approve reports other 
than of our own committees. There 
are at least ten statutory changes 





recommended in the report, which 
is some 400 pages long. “Before we 
do anything about those, we ought 
to have the bills before us so that 
we can discuss them one by one.” 

Mr. Wham moved, as a substitute 
for the Section’s resolution, a resolu- 
tion that would merely have com- 
mended the members of the Attor- 
ney General’s committee. Chairman 
Randall ruled that this motion was 
out of order in view of the House’s 
rule against complimentary resolu- 
tions. 

Albert E. Jenner, Jr., of Chicago, 
Illinois, spoke in defense of the Sec- 
tion’s resolution. “It is a well-con- 
sidered report” he declared. “I for 
one would not consider myself as 
approving and supporting every- 
thing that is said in that report 

If we are to debate, as Mr. 
Wham suggests, all the suggestions 
in this report, we would need to 
send wires back to our offices that 
we will be home sometime around 
Christmas. All this Committee [the 
Attorney General's] needs is some 
support from this House in a gen- 
eral way. 

Ashley Sellers, of Washington, 
D. C., agreed with Mr. Wham. “. 
there has not been before this House 
any specification of the different rec- 
ommendations” he said. The House 
is left entirely to rely upon the fact 
that a Committee of very able peo- 
ple . have had a large hand in 
the matter. I do not think that we 
should be called upon to act on a 
matter of this character purely in 
terms of whether certain individuals 
had a hand in it.” 

He then moved that the matter 
be deferred until the February meet- 
ing of the House. 

Julius Applebaum, of New York, 
moved to amend the motion so as 
to require the Section to itemize the 
recommendations so that they could 
be taken up one by one. 

This motion to amend was de- 
feated after Mr. Simon declared that 
the nature of the report made it 


impossible to itemize its recommen- 


dations. 
The House voted to defer action 
until February. 
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Walter P. Armstrong, Jr., of Ten- 
nessee, reporting for the Section of 
Criminal Law, of which he is Chair- 


® At its last session, the House of Delegates requested the Board of Governors to 
consider establishing a Special Committee to deal with the legal problems arising 
in the event of atomic attack, approved of four amendments to the Internal Rev- 
enue Code suggested by the Section of Taxation, and approved five Uniform Acts. 





Fourth 


® The House convened for its final 
session at 9:30 a.m. Friday, August 
26, Chairman Randall presiding. 

The first item to be considered 
was a supplemental report of the 
Section of Administrative Law. Rob- 
ert M. Benjamin, the Section’s Chair- 
man, moved the following: 


ReEsotveD, That it is the opinion of 
the American Bar Association that the 
difficult and novel legal and adminis 
trative problems arising out of the 
possibility of atomic attack within our 
borders or other national calamity 
merit the careful and thoughtful con- 
sideration of the Bar of the country; 
and 

FURTHER RESOLVED, That the Board 
of Governors be requested to consider 
the proposal of the Section of Admin- 
istrative Law for the establishment of 
a Special Committee of the Associa- 
tion to deal with such legal and ad- 
ministrative problems, and be au- 
thorized in its discretion to establish 
such a Committee with such title as 
the Board of Governors deems ap- 
propriate. 

Mr. Benjamin explained that it 
is the view of the Section that mar- 
tial law should be the last resort in 
the case of national peril. The prob- 


Session 


lem is now under active considera- 
tion by the Department of Justice 
and the Office of Defense Mobiliza- 
tion, and is therefore a matter ol 
some urgency if the Association's 
views are to be made known. 

The House voted to adopt the 
resolution. 

Victor C. Folsom, of New York, 
New York, the incoming Chairman 
of the Section of International and 
Comparative Law, proposed the fol- 
lowing: 

Reso_vep, That the American Bar 
Association recommends that the Con- 
gress of the United States enact S. 338, 
84th Congress, Ist Session (H.R. 2197, 
84th Congress, Ist Session) entitled 
“A Bill to establish an effective stu- 
dent exchange program with Latin 
American countries, and for other 
purposes.” 


Mr. Folsom called the student ex- 
change program “one of the best 
ways to further our relations with 
Latin America”. 

The House voted to adopt the 
resolution. The Board of Gover- 
nors had not acted on this, being 





man, said that his Section had a 
resolution which called for endorse 
ment of bills designed to provide 
for appellate review of sentences in 
criminal cases, but in view of the 
lateness of the hour he would not 
offer it to the House. 

On motion of Mr. Riter, of Utah, 
the House voted to defer action on 
the resolution until the February 
meeting. 

The House then recessed at 12:50 
P.M. 


dubious whether it was within the 
objects of the Association. Mr. Fol- 
som said he thought it was, since a 
large percentage of the exchange 
students were law students. 

The Section’s second resolution 
to be presented at this session would 
have authorized the appointment of 
an American Bar Association repre- 
sentative at the United Nations. Mr. 
Folsom explained that such an ob- 
server would have no _ authority 
whatsoever to commit the Associa- 
tion, and that his business would be 
merely to report back to the Asso- 
ciation. 

In reply to a question of Chair- 
man Randall, Mr. Folsom said that 
he thought the proposal would in- 
volve “little or no” expense on the 
part of the Association. 

Secretary Stecher said that the 
Board of Governors had received a 
recommendation from the National 
Association of Women Lawyers that 
such a representative be authorized 
and that the Board had referred the 
subject to the Committee on Peace 
and Law Through United Nations 
which had not yet reported on the 
proposal. He moved the Board's rec- 
ommendation, that action be de- 
ferred until a report has been re- 
ceived from the Committee on Peace 
and Law Through United Nations, 
as a substitute for the Section’s reso- 
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lution. 

Mr. Folsom accepted the substi 
tute and action on the proposal was 
deferred. 

Allan H. W. Higgins, of Boston, 
Massachusetts, Chairman of the Sec- 
tion of Taxation, reported to the 
House for that Section. 

The Section had 
for consideration by the House. 


five resolutions 


The first was as follows: 


I. Statute of Limitations on Refund 
Claims 

RESOLVED, 
\ssociation 


That the American Bar 
recommend to the Con 
gress that the provisions of the Inter 
nal Revenue Code of 1954 be amended 
to make the statute of limitations on 
claims and the 


the filing of refund 


making of refunds co-extensive with 
that for assessing deficiencies. 

Be Ir Furruer Resorvep, That the 
\ssociation propose that the result be 
achieved by amending sections 6511 
(a) and 6513 (b) of the Internal Rev 
enue Code of 1954; and 

Be Ir Furtuer Resovvep, That the 
Section of Taxation be directed to 
urge the following amendments, o1 
their equivalent, in the proper com 
mittees of Congress: 

That section 6511 (a) of the Inter 
nal Revenue Code of 1954 be amended 
to read as follows: 

“ (a) Period of Limitation on Filing 
Claim.—Claim for credit or refund of 
an overpayment of any tax imposed 
by this title in respect of which tax 
the taxpayer is required to file a re 
turn shall be filed by the 
within 3 years from the time the re 
turn was required to be filed (as fixed 
by an extension of time, if any) or 2 
years from the time the tax was paid 
whichever of such periods expires the 
later, or if no return was filed by the 
taxpayer, within 2 years from the 
time the tax was paid. Claim for credit 
or refund of an overpayment of any 


taxpayer 


tax imposed by this title which is re« 
quired to be paid by means of a 
stamp shall be filed by the taxpayer 
within 3 years from the time the tax 
was paid.” 

That section 6513 (b) of the Internal 
Revenue Code of 1954 be amended to 
read as follows: 

“(b) Prepaid Tax.—For 
purposes of section 6511 or 6512, any 
tax actually deducted and withheld at 
the source during any calendar year 
under chapter 24 shall, in respect of 
the recipient of the income, be deemed 
to have been paid by him on the 15th 
day of the fourth month following 
the close of his taxable year with re 
spect to which such tax is allowable 


Income 
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31, but if 
the time for filing the return for such 
taxable year has been extended, then 


as a credit under. section 


upon the last day of the period of 
such extension. For purposes of sec 
tion 6511 or 6512, any amount paid 
as estimated income tax for any tax 
shall be have 
been paid on the last day prescribed 
for filing the return under section 
6012 for such taxable year (as fixed 
by an extension of time, if any).” 


able year deemed to 


Mr. Higgins explained that the 
1954 Code gives the Commissioner 
a longer time to assess deficiencies 
than the taxpayer has to file a claim 
for refund. The purpose of the rec- 
ommendation is to make the time 
the same for both so that taxpayers 
will not be trapped and neglect to 
file their refund claims. 

The 


dation: 


Section’s second recommen 


II. CONCLUSIVE REGIs 
(RATION. 

Resolved, That the American Bar 
\ssociation recommend to the Con 
gress that the provisions of the Inter- 
nal Revenue Code of 1954 be amended 
to make it clear that the effect of 
filing documents by registered 
will not be overcome by 


Errrect OF 


mail 
evidence 


that the agency made diligent but 
fruitless search for the mailed docu 
ment, 

Be Ir FurrHer Resoivep, That the 


\ssociation propose that the result be 
achieved by amending section 7502 (c) 
of the Internal Revenue Code of 1954; 
and 

Be Iv FurRTHER ResoLvepb, That the 
Section of Taxation be directed to 
urge the following amendment, or its 
equivalent, in the proper committees 
of Congress: 
of the Internal 
1954 be amended 


That section 7502 (c) 
Revenue Code of 
to read as follows: 
“Registered Mail.—If any such claim 
statement, or other document is sent 
by United States registered mail, such 
registration shall be 
that the 
other document was delivered to the 
agency, office o1 officer to which ad 


conclusive evi 


dence claim, statement, or 


dressed, and the date of registration 
shall be deemed the postmark date.” 
Effective Date.—The foregoing amend 
ment shall be effective as to all af 
fected documents filed after 
17, 1954. 


August 


Mr. Higgins said that the pur- 
pose of the recommendation was to 
provide that registration by regis 
tered mail be conclusive evidence of 
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fling rather than prima facie evi 
dence. At present, all the Commis 
introduce evi 
dence that a search for the document 


sioner has to do is 
was made and then the taxpayer does 
net get the benefit of the registration. 

In reply to a question put by Mr. 


Fitts, of Vermont, Mr. Higgins said 


that the Section had chosen regis 
tered mail rather than certified mail 
because the status of certified mail 





cee ad 
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ba 


is uncertain, pending Post Office 


Department clarification. 
The third 
the Section is as follows: 


resolution offered by 


Ill. Effect of Waivers by 
ees and Fiduciaries. 

Reso_vep, That the American Bar 
\ssociation recommend to the Con 
gress that the provisions of the Inter 


Transfei 


nal Revenue Code of 1954 providing 


that waivers of the statute of limita 
tions executed by transferees and fidu 


ciaries extend the period for claiming 


refunds as well as for assessing defi 


ciencies, be made 


Be Ir FurtTHer Resoiven, That the 


retroactive to tax 
years to which the 1939 Code applies. 


Association propose that the result be 


achieved by amending section 7851 
of the Internal Revenue Code of 1954: 


and 


Be Ir Furtuer Resorvep, That the 


Section of Taxation be 


directed to 


urge the following amendment, or its 
equivalent, in the proper committees 
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of Congress: 

That section 7851 (a) (6) (c) of the 
Internal Revenue Code of 1954 be 
amended by renumbering the present 
(ix), 
following 


paragraphs to become (ii) to 


inclusive, and adding the 
paragraph: 
“(1) Section 6901 (d), relating to 
waivers by transferees and fiduciaries.” 
This provision, Mr. Higgins said, 
was designed to give waivers of the 
statute of limitations filed by trans 
ferees and fiduciaries the same effect 
as waivers executed by other tax 
payers. Presently, if a transferee or 
fiduciary files a waiver, he probably 
does not thereby extend the statute 
filing fon 


of limitations as to the 


refunds. 
The Section’s fourth resolution 


IV. Increase of Basis of Restricted 
Stock Option Not Exercised Prior to 
Death. 

RESOLVED, 
Association 
gress that the provisions of the Inte1 
nal Revenue Code of 1954 relating to 
income taxes be amended to extend 


American Bar 
Con 


That the 
recommends to the 


the provisions which grant a new in 
come tax basis for assets included in 
a decedent's taxable estate at his death 
to a restricted stock option not exe! 
cised prior to his death; and 

Be Ir Furruer Resorvep, That the 
Association proposes that this result 
be effected by amending sections 1014 
(d) and 421 (d) (6) (B) of the Inter 
nal Revenue Code of 1954; and 

Be Ir Furruer Resorvep, That the 
Section of Taxation be directed to 
urge the following amendment, or its 
equivalent upon the proper commit 
tees of Congress: 

1. Section 1014(d) of the Internal 
Revenue Code of 1954 is amended to 
read as follows: 

“(d) Employee Stock 
This section shall apply to restricted 
stock options described in section 421 
which the employee has not exercised 
prior to death, but such application 
shall not decrease the amount which 
may be taxable as compensation under 
section 421 (b) on the disposition of 
the stock acquired, nor shall the last 
sentence of section 421(b) apply to 
such options.” 

2. The first sentence of section 421 
(d) (6) (B) of the Internal Revenue 


Options 


Code of 1954 


follows: 


is amended to read as 
“(B) Deduction for Estate Tax 

If an amount is required to be in 
cluded under subsection (b) in gross 
income of the estate of the deceased 
described 
in subparagraph (A), there shall be 
allowed to the estate or such person 


employee or of a person 


a deduction with respect to the estate 
tax attributable to the 
the taxable estate of the deceased em 


inclusion in 


ployee of such amount.” 

3. The foregoing amendments shall 
be effective as if enacted at the time 
of the enactment of the Internal Reve 
nue Code of 1954. 

The Internal Revenue Code now 
provides for a stepped-up basis for 
valuation of stock sold by the estate 
the stock 
acquired through the exercise by the 


of a decedent when was 
decedent of a stock option prior to 


his death; when the estate itself ex- 


ercises the option, there is no 
stepped-up basis. 
The Section’s last resolution 


V. Authority of Section of Taxation 
To Co-operate u ith 
Committees and Their Staffs in Tech 
nical Changes in the Excise Tax Ad 


Congressional 


ministrative Provisions of the Inte 
nal Revenue Code of 1954. 
WHEREAS, revision of the adminis 


trative provisions relating to excisé 
taxes was postponed for later consid 
eration at the time of enactment of 
the Internal Revenue Code of 1954 
and 

WHEREAS, a subcommittee of the Ways 
and Means Committee has announced 
hearings with respect to suc h adminis 
trative provisions starting October 4 
1955, and 

Wuereas, the House of Delegates in 
1954 authorized the Section of Taxa 
tion to co-operate with appropriate 
committees of Congress and then 
staffs in drafting 
then being considered in the Internal 
Revenue Code of 1954, Now, THERE 
rorE, Be It Resotvep, That the Sec 
tion of Taxation is hereby authorized 
to co-operate wtih the appropriate 
and their 


technical changes 


committees of Congress 


staffs with respect to revision of the 
administrative provisions relating to 
excise taxes in the same manner as the 
Section co-operated in 1954 with re 
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spect to the Internal Revenue Code 


of 1954 

The House voted to adopt the 
five resolutions without further cde 
bate. 

Che House also voted to approve 
the following amendment to the By 
Laws of the Section of Corporation, 
Banking and Business Law: 


That the by-laws of the Section be 
amended by adding a new section 5 
to Article VII thereof, as follows: 

Section 5. The Section of Corpora- 
tion, Banking and Business Law here 
by delegates to its Council authority 
to act for the Section as to all matters 
whatsoever which come before the Sec 
tion during intervals between the an 
nual meetings of the Section. 


The following resolution, which 
was adopted without debate, was 
offered by Whitney North Seymour, 
of New York, for the Section of Le- 
gal Education 
the Bar: 


and Admissions to 


Wuereas, the law schools of Gon 
zaga University, Ohio Northern Uni 
versity, and Seton Hall University and 
The John Marshall Law School (Chi 
cago) have heretofore been granted 
provisional approval; and 

WHEREAS, inspections of the said 
schools show that the same are in full 
compliance with the Standards for Le 
gal Education of the American Bar 
Association: 

Now, THererore, Be It Resoiven 
That the School of Law of Gonzaga 
University of Spokane, Washington, 
the School of Law of Ohio Northern 
University of Ada, Ohio, the School 
of Law of Seton Hall University of 
Newark, New Jersey, and The John 
Marshall Law School of Chicago, Illi 
nois, be, and the same are hereby 
granted the full approval of the Amer 


ican Bar Association 


Secretary Stecher moved adoption 
of the following resolution proposed 
Section of Real 
Probate and Trust Law: 


by the Property, 


WuerEAs, the responsibility of cor 
porations to inquire into the propriety 
of transfers of their shares is an anom 
aly never included in the common 
law and equity of England, and 

Wuereas, this responsibility is arja 
chronistic in the light of the modern 
rule of negotiability of shares, arid 

WHEREAS, this responsibility has led 
to expensive and time-consuming doc- 
umentary requirements which are f'ro- 
ductive of unfavorable lawyer-client 
relations, and 
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WHEREAS, three states—Ohio, Penn- 
sylvania, and Wisconsin—have adopted 
simplifying acts which may serve as 
legislative precedents, 

Now THEREFORE, BE IT RESOLVED, 
The legislatures of the respective 
states are urged to adopt statutes 
which will eliminate the present ex- 
cessive burden of documentation re- 
quired for the transfer of stock bv 
fiduciaries. 

The resolution was adopted with- 
out debate. 

Alfred J. Schweppe, of Seattle, 
Washington, Chairman of the Com- 
mittee on Peace and Law Through 
United Nations, reported on the 
progress of the Bricker Amendment 
in Congress. Mr. Schweppe said that 
his Committee is following very 
closely the revision of the U. N. 
Charter which comes up for con- 
sideration at the end of the year. 

Theodore Voorhees, of Philadel- 
phia, Pennsylvania, Chairman of the 
Committee on Lawyer Referral Serv- 
ice, summarized recent develop- 
ments in the area of the Commit- 
tee’s jurisdiction. He emphasized the 
fact that Lawyer Referral Service is 
not designed for the indigent, but 
for persons of moderate means who 
need a lawyer. 

In the absence of Chairman 
Thomas J. Boodell, of Chicago, 
Cuthbert S. Baldwin, of New Or- 
leans, Louisiana, delivered an oral 
report for the Committee on Unau- 
thorized Practice of the Law. He 
stressed the fact that the function of 
the Committee is to protect the pub- 
lic. The Committee has co-operated 
with the Committee on Professional 
Relations in an effort amicably to 
adjust the dispute with the certified 
public accountants, and has main- 
tained close relations with state and 
local unauthorized practice commit- 
tees. 

The House voted to continue the 
Special Committee on Atomic En- 
ergy Law. 

Howard W. Pollock, President of 
the American Law Student Associa- 
tion, addressed the House, and gave 
a short summary of the activities of 
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that organization. 

The House voted to continue the 
Committee on Continuing Legal Ed- 
ucation of the American Law Insti- 
tue Collaborating with the Ameri- 
can Bar Association. 

The House voted to approve the 
following Uniform Acts: 

1. Uniform Motor Vehicle Certi- 
ficate of Title and Anti-theft Act 

2. Uniform Post-conviction Proce- 
dure Act 

3. Uniform Arbitration Act 

4. Uniform Contribution Among 
Joint Tortfeasors Act 

5. Amendment to Uniform Ac- 
knowledgement Act. 

James L. Shepherd, Jr., of Hous- 
ton, Texas, spoke on next year’s An- 
nual Meeting in Dallas. He promised 
that the hotels were all air condi- 
tioned, and declared “We can’t guar- 
antee the outside weather, but we 
can guarantee the warmth of the wel- 
come.” 

The House voted to continue the 
Committee on Disciplinary Proce- 
dure, the Special Committee To In- 
vestigate the Desirability of a Section 
of Family Law, the Joint Committee 
on Professional Responsibility, the 
Special Committee on Military Jus- 
tice, the Special Committee on Postal 
Regulations and the 
Committee. 


Washington 


The following resolutions, offered 
by Mr. Baldwin, of Louisiana, Chair- 


man of the Committee on Draft, 


were adopted unanimously: 


I 

Whereas, Every member of the 
American Bar Association is fully cog- 
nizant of the high honor conferred 
upon the Association by the attend- 
ance of the President, the Vice Presi 
dent, and the Chief Justice of the 
United States at this, its Seventy- 
Eighth Annual Meeting, and is aware 
of the fact that their notable contri- 
butions are in large measure respon- 
sible for making it such a memorable 
occasion; now, therefore be it 

Resotvep, That the House of Dele- 
gates of the American Bar Association, 
both on its own behalf and on that 
of the Association, expresses to each of 
them its deep appreciation and heart- 
felt thanks for their gracious partici- 
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pation in and valuable contributions 
to the proceedings of this Meeting; 
and be it further 

Resotvep, That the Secretary of the 
Association send copies of this resolu- 
tion to each of these distinguished 
guests. 

II 

REsoLveD, That the House of Dele- 
gates of the American Bar Association, 
both on its own behalf and on that 
of the Association, expresses its deep 
appreciation of the warm welcome 
and generous hospitality extended to 
the members of the Association, their 
ladies and their children, by the gra- 
cious folk of Philadelphia and the sur- 
rounding territory on this, the occa- 
sion of the Seventy-Eighth Annual 
Meeting of the Association; and be it 
further 

REso.tvep, That the House extends 
its particular thanks to the Common- 
wealth of Pennsylvania, to the City 
of Philadelphia, to the Philadelphia 
Bar Association, to the Pennsylvania 
Bar Association, to the Delaware State 
Bar Association, and especially to the 
many members of the various com 
mittees who, with their ladies, have 
all cooperated wholeheartedly in mak- 
ing this Annual Meeting the truly 
memorable and outstanding occasion 
that it has been; and be it further 

Reso.vep, That the Secretary of the 
Association send copies of this resolu- 
tion to the Governor of the Common- 
wealth of Pennsylvania, to the Mayor, 
and to the President of the City Coun- 
cil of the City of Philadelphia, to the 
Chancellor of the Philadelphia Bar 
Association, and to the Presidents of 
the Pennsylvania Bar Association and 
of the Delaware State Bar Association. 


The House adjourned sine die at 
10:45 A.M. 
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(Continued from page 1027) 
duction to the detriment of the 
designer-manufacturer’s business, 
when no substantiation of the need 
was ever shown.!? Evidence is also 
mounting that some government 
procurement officials regard a man- 
ufacturer’s know-how in their pos- 
session or control as an economic 
weapon to be wielded against the 
manufacturer if his sales terms seem 
unfavorable. 

In one recent case Company A 
had spent several years in designing 
and developing a complicated ar- 
ticle for the Government, but was 
denied production orders and _ its 
designs and know-how were handed 
by the Government to Company B 
who promised to produce for a low- 
er price. In another case Company 
C which developed at its own ex- 
pense and submitted to the Govern- 
ment for evaluation an article of 
considerable military usefulness was 
denied production orders when it 
refused to donate to the Govern- 
ment the patent rights and other 
know-how. Instead the Government 
handed the article and a develop- 
ment contract to Company D with 
instructions to reproduce the arti- 
cle, if possible. In a third instance, 
Company E was visited by numer- 
ous government officials who evinced 
great interest in the materials and 
methods used in the production of 
an item for the Government. Months 
later Company E’s orders began to 
drop, and it learned that one of the 
Government installations was pre- 
paring to manufacture its own re- 
quirements of Company E’s item. 
This was justified as a cost saving 
to the taxpayers under some mys- 
terious accounting principles by 
which government officials estimated 
that they could perform the whole 
operation for about the cost of the 
raw materials used by Company E. 

A third reason often advanced in 
support of demands for industrial 
know-how is that the Government 
has somehow purchased it or be- 
come entitled to it. This argument 
may be valid when made with ref- 
erence to research or development 
contracts, one of whose expressed 
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purposes often is the creation and 
sale to the Government of designs, 
inventions or similar types of know- 
how. But when twisted to embrace 
the doctrine that the purchase by 
the Government of a large percent- 
age of a manufacturer’s output en- 
titles the Government to ownership 
or control of the know-how used by 
the manufacturer, it is a queer ar- 
gument indeed. According to this 
theory, the price paid for an air- 
plane should buy not only the air- 
plane but whatever else was em- 
ployed to produce it. The argument 
in its elementary form runs as fol- 
lows: Manufacturer sold airplane to 
Government. Government paid dol- 
lars to manufacturer. Manufacturer 
used some of the dollars to buy 
know-how. Government dollars paid 
for the know-how. Ergo, Govern- 
ment owns know-how. Under this 
doctrine, which might be labelled 
“once a government dollar, always 
a government dollar’, the house and 
possessions purchased by a govern- 
ment employee out of his salary 
should properly belong to the Gov- 
ernment, not the employee. It would 
seem that to state the argument is 
to refute it; nevertheless its propo- 
nents cling stubbornly to it and even 
multiply. 

By way of anticipatory rebuttal it 
can be noted here that many supply 
contracts do contain clauses convey- 
ing to the Government certain rights 
in or to the contractor’s know- 
how.'§ This circumstance might be 
interpreted by the tyro as evidence 
of a willingness to surrender know- 
how, and be supported by a pre- 
sumption that adequate considera- 
tion must be found in the contract 
for such property rights. This other- 
wise logical conclusion overlooks 
the Government’s overwhelming bar- 
gaining power, derived both from 
the magnitude of its purchases and 
from its influence as a sovereign, 
which can be brought to bear on 


any contractor so forcefully as to 
smother any independence. Thus, 
the inclusion in supply contracts of 
clauses transferring know-how to 
the Government cannot be accepted 
blindly as the expression of a mu- 
tually satisfactory agreement arrived 
at after free bargaining in the mar- 
ket place. 

Potential Remedies Considered. 
Thus far it has been indicated that 
know-how is a valuable item of in- 
dustrial property, that it is a highly 
destructible form of property, that 
industry’s property rights in it are 
jeopardized by governmental acts, 
some of which are justifiable and 
some not. It remains to discover a 
reasonable solution which will af- 
ford adequate protection both to 
government and industry without 
injustice to either. 

One possible course is suggested 
by the precedent established in the 
Mutual Security Act of 1951.1 Sec- 
tion 517 of the Act defines “infor- 
mation” as know-how and provides 
that whenever in the administration 
of the Act an owner is damaged by 
the disclosure of his information by 
the Government, he may recover 
from the United States “reasonable 
and entire compensation for unau- 
thorized use or disclosure”.2?° Such 
a statute in the domestic realm 
would provide a definition of know- 
how and a remedy for its unlawful 
use or destruction. But it would not 
relieve the basic conflict of interests 
between owner and procurement of- 
ficials, nor would it prevent the ap- 
plication of economic pressure by 
the Government to secure know-how 
for uses detrimental to the owner. 
Finally, it would not promote be- 
tween Government and _ industry 
the spirit of mutual trust and co- 





17. For example, the highly publicized in- 
cident of the Air Force ordering Kaiser-Frazer 
into production on Fairchild’s C-119 Cargo 
Aircraft. 

18. For example the reproduction rights 
paragraph, supra, pages 1025-1026. 

19. Act of October 10, 1951. 

20. 65 Stat. 382; 22 US.C.A. 1668. 
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operation which is so vital to the 
preparation for and prosecution of 
the national defense. Similar statu- 
tory provisions for owners of letters 
patent?! and of aircraft designs** 
have worked none of these benefits 
in their narrower and relatively 
more finite fields. 

A tentative step in another direc- 
tion has been under consideration 
by the Department of Defense. In 
the course of restudying ASPR IX 
(Patents and Copyrights), a new 
Part 3 was drafted dealing with tech- 
nical data, a term defined to include 
many aspects of know-how. Under 
its provisions, all technical data to 
be furnished under a supply con- 
tract would be received by the Gov- 
ernment with either a limited or 
unlimited right of use, as the con- 
tractor and the contracting officer 
might agree in the supply contract. 
If the right of use were limited, the 
technical data could not be dupli- 
cated, used or disclosed by the Gov- 
ernment for the manufacture or pro- 
curement of any item shown by the 
data. On the other hand, an un- 
limited right would authorize use 
of the data for any governmental 
purposes whatsoever, being in effect 
an abandonment by the contractor 
of his property rights thereto. If the 
parties can not agree whether the 
Government's right should be lim- 
ited or unlimited, the contracting 
officer might pay compensation for 
an unlimited right or he might place 
the supply contract with another 
contractor.?° 

Aside from the obvious disputes 
that may arise in the attempt to 
agree whether any particular tech- 
nical data shall be of the limited or 
unlimited variety, the proposed reg- 
ulation is at best only a half-way 
measure. It recognizes the problem 
but fails to grapple with it. It does 
not authorize fair compensation for 
rights acquired, cure the evils of 
careless custodianship, or overcome 
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the bargaining pressures which the 
Government may apply to the con- 
tractor to gain its desires. 

Principles of a Fair Solution. A 
preliminary to any equitable settle- 
ment of the know-how problem is 
the need for a better understand- 
ing, particularly within government 
circles, of the importance to indus- 
try of its know-how, of the frailty of 
property rights in it and the heavy 
toll which compliance: with govern- 
ment demands would levy on such 
rights. Many negotiators, ignorant of 
these factors, have demanded from 
contractors extensive “reproduction 
rights” or other know-how far be- 
yond any reasonable or foreseeable 
need of the Government. Oftentimes 
such demands are motivated by the 
negotiator’s apprehension that fail- 
ure to secure the utmost would in- 
dicate his incompetency. Both the 
negotiator and his superiors in gov- 
ernment should understand what 
they are asking of a contractor, and 
in making their demands should bal- 
ance reasonable government needs 
against the adverse effects on the 
contractor. 


All the numerous types of know- 
how are in reality only facets of one 
subject and should be dealt with as 
one entity. Separate policy enuncia- 
tions for separate components such 
as patents, copyrights, technical data 
or secondary sources lead only to 
confusion and frustration. What is 
fundamentally involved under each 
heading is the acqusition by the 
Government of industrial know-how 
in one or more of its manifestations. 
Contractor resistance is in each case 
founded on a fear that the know- 
how, after its surrender to the Gov- 
ernment, will be turned against the 
interests of the contractor. It will 
promote both equity and adminis- 
tration to deal squarely with the 
whole problem instead of serially 
with its bits and pieces. 


A functional distinction should be 
drawn and preserved between the 
know-how useful for production 
purposes and that useful for main- 
tenance or like purposes. Industry 
should readily furnish to the Gov- 
ernment all types of know-how rea- 
sonably needed to inspect, evaluate, 
operate and maintain the products 
it sells to the Government. It should 
also furnish data which have been 
specifically commissioned under a 
research and development contract. 
These would seldom, if ever, include 
the kinds of know-how associated 
with the production of articles sold 
to the Government. Industry should 
willingly furnish such operational 
know-how without reservation or 
condition, and government should 
not demand or expect production 
know-how to be intermingled with 
it or to be furnished on a similar 
basis. 

There should be a thorough study 
and new orientation of government- 
al policy on production know-how. 
The present policy (if a collection 
of random acts and writings may be 
so dignified) is founded on petty 
bookkeeping principles. If the Gov- 
ernment believes it has paid for pro- 
duction know-how, either directly or 
by any distorted logic, it demands 
delivery whether or not it has any 
need for the know-how, whether or 
not the know-how is sufficient, and 
whether or not the manufacturer 
will be damaged by its release. It is 
not at all unusual for the Govern- 
ment to have “purchased” the pat- 
ent rights and designs for an air- 
plane, but remain unable to have 
it produced because it has not “pur- 
chased” some other basic know-how. 
Similarly, the Government may ac- 
quire production rights to some ar- 
ticle it will never reorder. In the 
meantime the manufacturer who 
furnished the know-how has no idea 
what use or disposition the Govern- 
ment will make of it and no appetite 
to supply any more if he can avoid 
it. The present policy is sterile to 





21. Act of July 1, 1918, as amended; 28 
US.C.A. 1498. 

22. Aet of July 2, 
U.S.C.A. 310 (i). 

23. The draft referred to here has apparent- 
ly been superseded by the later draft of a re- 
vised Part 2 of ASPR IX. See page 1026 supra. 
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the Government and the manufac- 
turer alike. 

It should be replaced by a new 
policy keyed to the Government's 
known or anticipated need for pro- 
curing from sources other than the 
proprietor his proprietary articles. 
When no such need is felt the Gov- 
ernment should not demand produc- 
tion know-how even if it was “paid 
for”.2# When a bona fide need does 
exist, the Government should be 
able to obtain all the pertinent pro- 
duction know-how, together with its 
owner’s full co-operation in putting 
it to work, even if none of it was 
“paid for’. Such a policy would op- 
erate with fairness to government 
and industry if it embodied the fol- 
lowing features: 

1. The Government should aban- 
don its efforts to function as a ware- 
house for production know-how. 
The Government is not itself a po- 
tential user of the production know- 
how it accumulates, but can only 
distribute it to some other producer. 
Production know-how should be al- 
lowed to remain in the sole posses- 
sion of its owner until the Govern- 
ment needs it for second source 
production. In the meantime the 
Government could protect its posi- 
tion by a contractual power to call 
for the know-how when needed. 

2. The Government should have 
the sole right to determine whether 
secondary sources should be estab- 
lished, and if so, how many and who 
they should be. These decisions 
should be guided by dictates of na- 
tional defense or industrial mobili- 
zation rather than economic or po- 
litical planning.2® In making the 
selection of secondary sources the 
Government should consult with pri- 
mary sources with a view toward 
choosing competent manufacturers 
who will operate in harmony with 
the primary sources. 

3. After their selection secondary 
sources should enter into a licensee- 
licensor arrangement with their pri- 
mary sources. Through this medium 
they should receive directly from 
the primary source all patent licens- 
es, technical assistance and other 


know-how necessary or useful to at- 


tainment of the production goals 
set by the Government. The co- 
operation and guidance thus evoked 
from the primary source will re- 
duce costs, prevent delays and in- 
crease efficiency of second source 
production to the benefit of the Gov- 
ernment and_ the 
ducer.?6 

4. The policy should clearly pro- 
vide that in return for the full and 
free use of his know-how the pri- 
mary source is entitled to compensa- 
tion. This should take the form ei- 
ther of monetary payments in the 
nature of a royalty or production 
fee,?7 or of preference in the place- 
ment of government orders, or both. 
Most manufacturers will prefer a 
high level of operations in their own 
plants to income based on another's 
production. This objective should 
be encouraged by the Government 
as an incentive toward: continuing 
progress in the development of su- 
perior goods. Thus, when the total 
requirements of the Government 
can be supplied by the primary 
source alone, orders should be 
placed with secondary sources only 
to sustain such educational or pilot- 
line production as may be necessary 
to preserve an expansible base for 
full-scale mobilization. When the 
primary source has insufficient or- 
ders to operate at capacity, and 
proration of government orders be- 
tween primary and secondary sourc- 
es is nevertheless deemed necessary, 
the primary source should be com- 
pensated by allowance of a higher 
royalty or production fee. 

5. The policy elements delineated 
above should be embodied in a De- 
partment of Defense regulation, or 
directive of equal authority, and 
supplemented where appropriate in 
agreements with contractors defin- 
ing the precise conditions under 
which production know-how will be 


secondary pro- 


24. An exception might be made in the case 
of contracts with universities and research 
organizations, although very little know-how 
of the production variety is generated in 
such sources. 

25. It is not infrequently argued in govern- 
ment circles that the establishment of sec- 
ondary sources and the placing of orders with 
them should be controlled solely by compara- 
tive price and delivery promises of primary 
versus secondary sources. Under such circum- 
stances, an award to a secondary source is 
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furnished to secondary sources. 

Conclusion. It is submitted that 
adoption of the principles and pol- 
icy urged herein would remove sub- 
stantially all of the prevailing dis- 
sension between government and 
industry over know-how, and place 
each in a more secure position. For 
its part the Government would ob- 
tain all types of industrial know- 
how, wherever and whenever need- 
ed, at a price which, if any greater 
than the current one, would cer- 
tainly not be in excess of accepted 
standards of fair compensation. In- 
dustry for its part would have as- 
surance that its vital production 
know-how would not be unneces- 
sarily taken or abused, and when 
taken, would be adequately protect- 
ed and compensated. The attitude 
of trust and confidence thus created 
should quickly overcome existing 
barriers of doubt and mistrust on 
each side of the bargaining table. 

The nation as a whole would reap 
an enduring benefit. Our national 
industrial strength is the product 
of opportunity and incentive. Op- 
portunity is afforded by our free, 
private and competitive economy. 
Incentive is supplied by the profit 
motive and the desire to excel. In- 
dustrial know-how is vital to both 
ingredients, since it is at one and 
the same time the fruit of enterprise 
and the seed of reward. Its recog- 
nition and protection by the Gov- 
ernment as a form of private prop- 
erty is essential to a progressive 
healthy industry—which is equally 
essential to a strong national de- 
fense. 


equivalent to confiscation of property of the 
primary source, and is justified only in time 
of war. 

26. This is demonstrated by the amazing 
production record of World War II second- 
ary sources which enjoyed the benefit of such 
a relationship. 


27. In addition to reimbursement for the 
cost of supplying technical assistance and 
know-how to the secondary source through- 
out the term of the relationship. 


November, 1955 * VoL 41 1087 


wee 


— 


Sarena aur’ 


eee 


—. 














Classified 





BAYOU 
used and new. Miscellany. Send wants. 
2423, Baton Rouge, Louisiana. 


BOOK COMPANY—LAW BOOKS, 
Box 

















BOOKS 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert Cited 
by John Henry Wigmore, 368 Pages, 250 Illus- 
trations. Price $5.00. J. V. Harinc & J. H. 
Harinc, 15 Park Row, New York 38, N. Y. 


LAW BOOKS BOUGHT, SOLD, _ EX- 
changed. Free Catalogue. Irvine Kotus, 516% 
Main St., Vancouver, Washington. 


WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ment, Second Edition,” 736 Pages, 340 illustra- 
tions, $12.50 delivered. Also “Questioned Docu- 
ment Problems, Second Edition,” 546 Pages, $8.50 
delivered. ALBERT Ossorn, 233 Broadway, New 
York 7, New York. 


LAW BOOKS BOUGHT AND SOLD: COM- 











plete libraries and single sets. CrciL Sxrp- 
witH, 306 West ist Street, Los Angeles 12, 
California. 





WRITE US FOR YOUR TEXT BOOK 

needs. Good used law books bought, sold and ex- 
changed. (In business 47 years.) Tae Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 


LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Narionar Law 
Lrprary Appraisal Association, 538 South Dear- 
born St., Chicago 5, Illinois. 


THOMAS LAW BOOK COMPANY PUB- 

lisher, Dealers, Importers. We Sell, We Buy, 
We Exchange. Incorporated 1885. 209 N. 3rd, 
St. Louis 2, Mo. 


USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Laxe, 321 Kearney Street, San Francisco 8, 
California. 


LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 64-page printed catalog free on request lists 
some used law books we have for sale, also indi- 
cates the type of materials we will purchase. 
Crarror’s Boox Srorz, Baton Rouge 2, Louisiana. 

















LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time: U. S. Attorney General 
opinions, complete sets and odd volumes—Deci- 
sions of the Commissioner of Patents, complete sets 
or odd volumes—U. S. Supreme Court Reports 
complete. Law Edition.-U. S. Supreme Court 
Reports, Official Single Volume edition complete. 
—Supreme Court Reporter, complete. ALSO, the 
following complete Law Reviews: Notre Dame 
Lawyer, Marquette Law Review, Yale Law Jour- 
nal, Harvard Law Review. Write us for your 
every law book need—Dennis & Co., Inc., 251 
Main St., Buffalo 3, New York. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 

posit—Im:mediate Service—Write Nationa Law 

Boox Company, 1110-—-13th St., N. W. Wash- 

ington, D. C. 

EVERYTHING IN LAW BOOKS, George T. 

Bisex Co., Philadelphia 6, Pa. 





LAW BUOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarK BoarpMAN 
Co., Ltd., 11 Park Place, New York City. 
LAW BOOKS BOUGHT, SOLD, REBOUND. 
MITCHELL 5738 THOMAS  PHILA., PA. 





HANDWRITING EXPERTS 


BEN GARCIA, EXAMINER OF QUES- 

tioned handwriting, typewriting and inks. Quali- 
fied witness. Years of experience. 805 E. & C. 
Building, Denver, Colorado. Phone: AComa 2- 
1729. 








LINTON GODOWN, MEMPHIS. EXAMINER 

handwriting, typewriting, inks, alterations. Ex- 
perienced qualified witness. Manhattan Bank Bldg. 
8-4321. 





DR. WILMER SOUDER, CONSULTANT. 
Member: American Society Questioned Docu- 
ment Examiners. REPORTS, EXHIBITS, TES- 
TIMONY. 30 Years’ experience in State and 
Federal Courts, 3503 Morrison St., N. W., Wash- 
ington 15, D. C. Phone: WOodley 6-3050. 


KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 


GEORGE G. SWETT, ST. LOUIS, MIS- 

souri, 14 South Central (5) Telephone: PArk- 
view 5-9394. Handwriting, typewriting and docu- 
ment expert U. S. Post Office Department 12 
years. All types of document problems considered. 
Photographic laboratory maintained. Centrally 
located on major air and rail lines. Member 
American Society of Questioned Document Exam- 
iners. 


HARRY M. ASHTON, 3601 EDWARDS 
Road, Cincinnati 8, Ohio. Telephone East 1-6704 
Over 30 years with Post Office Department. Quali- 
fied in all courts. Completely equipped laboratory 
for handling all types of document problems. Mem- 
ber American Academy of Forensic Sciences and 
International Association for Identification. 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 

















M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. 
Formerly specially employed by the United States 
zovernment as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911. 





CHARLES SCOTT, DOCUMENT EXAMIN- 
er. Author; “Photographic Evidence’. Written 
opinions all handwriting and typewriting ques- 
tions. Fully equipped laboratory. Qualified wit- 
ness. Nationwide experience. Commerce Trust 
Building, Kansas City, Missouri, Telephones: Of- 
fice—-VIctor 8540, residence—Nlagara 3246. 


LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents” qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts 
all types disputed papers. Phone Elliott 2445. 843 
White-Henry-Stuart Building, Seattle 1, Washing- 
ton 





LAW BOOK EDITORS 


VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals 
prepared for gift and estate tax purposes, sales 
mergers, recapitalization, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for free 
brochure. MANAGEMENT PLANNING, Ine., 192 
Nassau Street, Princeton, New Jersey. 


CHRISTMAS TOYS FOR THE CHILDREN 

of professional parents. They're different, edu- 
cational, durable! Not just potential junk. You'll 
really be pleased! Guaranteed. Send for our free 
information for delivery before Christmas. Save 
shopping time and temper. Give age and sex of 
children and talent interests if known. Write to 
HOUSE OF HESS, Mail Order Division, De- 
partment of Professional Toys, Box 45294, Los 
Angeles 45, California. 








PUBLISHER OF LAW BOOKS DESIRES TO 
secure the services of experienced law writers. 
Box 5N-3. 





LAW BOOKS USED AND NEW—BOUGHT, 

sold, traded. Reporter System Units, American 
Law Reports, American Jurisprudence. Corpus 
Juris Secundum. U. S. C. A., Digests, all text 


boecks, etc. Appraisals free. R. V. Boyle, Law 
Booxs, Leonhardt Building, Oklahoma City 2, 
Oklahoma. 


1088 American Bar Association Journal 


MISCELLANEOUS 





LOOKING FOR A PUBLISHER OF YOUR 

legal manuscript or other work? All subjects 
considered. New authors welcomed. Write for 
Free Booklet LX, Vantage Press, 120 West 3ist 
Street, New York. 


POSITIONS WANTED 


ATTORNEY, BOSTON-KANSAS CITY, 28, 

single, desires employment, corporation, law 
firm. B.S. (Accounting-finance), LL.B., LL.M. 
in Labor Law, LL.M. in Taxation. Entire legal 
training at three universities financed on full 
tuition scholarships. Admitted: Massachusetts, 
Missouri, I.C.C. Box 50-4. 


TULANE UNIVERSITY GRADUATE, LL.M., 
desires legal research work anywhere. Ex- 
perienced. References. Box 50-6. 





YOUNG ATTORNEY, WITH OIL AND GAS, 

title and general practice experience desires em- 
ployment legal department oil company or other 
corporation. Southwest preferred. Box 5N-1. 
TAX LAWYER, 34, HEAVY GOVERNMENT 

experience trial and settlement negotiation Fed- 
eral tax matters seeks association with law firm. 
Box 5N-2. 


LABOR LAWYER—14 YEARS’ TOP LEVEL 
experience—negotiations, contracts, strikes, 
NLRB, arbitration, Wage and Hour, extensive 
litigation (trial and appellate)—in prominent law 
firm and in government service, desires position 
with law firm or with corporation on legal or 
labor relations staff. Willing to relocate. Box 5N-4. 
ATTORNEY, 27, SINGLE, GENERAL PRAC.- 
tice experience, desires to relocate with firm 
or corporation. Box 5N-5. 
ATTORNEY, DEPARTMENT OF DEFENSE, 
specialist, author, Government contract field, 
price redetermination; private practice background, 
Yale Law 1947, Cornell. Seeks position corpora- 
tion, firm. Box 5N-6. 
ATTORNEY, THOROUGH, HEAVY EXPERI- 
ence corporation counsel, administrative execu- 
tive, trade regulations, FTC, Fed Food, Drug & 
Cosmetics, anti-trust, all phases general practice, 
all courts, Illinois and Florida bars. Married, 39. 
Presently employed large corp., desires change to 
large corp. or law office. Will re-locate. Box 5N-7. 





ROBES 


JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Bentizry & Simon, 

Inc., 7-9 West 3¢th St., New York 18, N. Y. 








SHORTHAND AND 
STENOTYPE REPORTING 











SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; Chan- 
cery Building, 564 Market Street. References: 
local bench and bar. 


WHEN IN NEW YORK CITY, COME AND 

get it! Sensational new five-year wall calendar 
-.». @ year at a glance ... 1956-1957 -1958- 
1959 - and - 1960. Size 17 x 34”. It solves your 
problems for a beautiful wall calendar until 1961. 
SANSOM COURT STENOS., 154 Nassau Street. 
Phone: BEekman 3-3381. ALSO REMEMBER... 
One lawyer had an out-of-town stockholders’ meet- 
ing ...not reported by us... we could have saved 
$850 for him. Another lawyer had a 25-copy case 
in Philadelphia ... not reported by us... we could 
have saved $738 for him. Why not save money by 
consulting with us on court reporting problems? 
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RED— : — ‘ 

ranteed Your first source of information and search—a complete 
Simon, z . _ e 
time-saving text statement of the law. The American 





fact word leads to every part of the text. 





SINCE 
id ma- 


a | Write to either publisher for complete information. 


{ 
Jurisprudence General Index provides over half-a-million 


, AND é 
alendar gE 95 15 : i 

- 1958 - F ? , i. 
*s your i F 
1 1961. : ' 


‘Street. THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, New York 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 











